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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
www.flsb.uscourts.gov

Inre

ADINATH CORP. and SIMPLY Chapter 11 Cases
FASHION STORES, LTD.},
Case No. 15-16885
Debtors. Jointly Administered
/

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORSTO
DEBTOR’'SMOTION PURSUANT TO SECTIONS 105(a), 363 AND 365 OF THE
BANKRUPTCY CODE AND BANKRUPTCY RULES 6004 AND 6006 FOR APPROVAL
OF DEBTOR’SENTRY INTO AN AGENCY AGREEMENT
FOR THE CONDUCT OF STORE-CLOSING SALES

The Official Committee of Unsecured Creditors (the “Committee”) of Adinath Corp. and
Simply Fashion Stores, Ltd., as debtors and debtors-in-possession (the “Debtors’), by and
through its proposed counsel Cooley LLP, hereby submits this objection (“Objection”) to the
Debtors’ motion, pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code seeking, inter

alia, approva of the Debtor’s entry into an agency agreement (the “Agency Agreement”) to

conduct store closing sales (the “Store Closing Sales’) and dispose of its inventory, furniture,

fixtures and equipment (the “Sale Motion”). In furtherance of the Objection, the Committee

respectfully represents as follows:

! The Debtors in these cases, dong with the addresses and last four digits of each Debtor’s
federa tax identification number are: (i) Adinath Corp., 2110 N.W.95th Avenue, Miami FL
33172 (4843); and (ii) Simply Fashion Stores, Ltd., 2500 Crestwood Boulevard, Birmingham,
AL 35210 (6230).
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PRELIMINARY STATEMENT

Through the Sale Motion, the Debtors seeks approval to commence a full-chain
liguidation, a mere three weeks after the commencement of this case, pursuant to an Agency
Agreement that delivers no benefit to any party other than JNS INVT, LLC (*JNS’), an
investment vehicle of the Debtors' equity holders that received millions from the Debtors as their
financial condition deteriorated over the last severa months, including $2 million as the
company stood on the very precipice of afire sale liquidation. If the Court were to approve the
sale as proposed, which is projected to generate a mere $4.4 million proceeds (barely enough to
pay the DIP in full and fund the Debtors budget), it would enable the Debtors purported
secured creditor to use chapter 11 to liquidate collateral solely for their benefit without paying al
of the necessary costs of administration or providing any opportunity for a meaningful and
disinterested review of the multitude of insider and related-party transactions that appear to have
been the hallmark of the Debtors' prepetition operations.

As is more fully set forth in the Committee’s objection to the DIP facility, while the
Debtors' inventory, furniture, fixtures and equipment are not its sole asset, JNS is seeking a
waiver of the Debtors section 506(c) rights and new liens and superpriority claims on the
Debtors remaining unencumbered assets, including the proceeds of avoidance actions and
leasehold interests and the proceeds, if any, generated by the sale of so-caled “augmented
goods’ by the Agent.? In exchange for this enhanced collateral package, JNS provided the
Debtors with “financing” (that in actuality is nothing more than the partial repayment of amounts
it stripped from the company in the two weeks preceding the commencement of these cases)

sufficient only to bridge these estates to a fast-track liquidation. In so doing, JNS has deprived

2 All capitalized terms not expressly defined herein shall be given the meanings ascribed to themin

the Agency Agreement.
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the estates of the resources necessary to conduct even a perfunctory postpetition marketing
process or an investigation of the web of transactions between the Debtors and entities controlled
by or related to the Shah family. The disappointing purchase price that will likely be received
for the Debtors' inventory, coupled with INS'sfailure to fund a budget sufficient to guarantee an
orderly and honest chapter 11 process, means that absent some action by this Court,
administrative creditors may be worse off than they were at the beginning of these cases, and no
distribution will be available for the Debtors genera unsecured creditors.

The Committee submits this Objection because the Debtors have failed to demonstrate
any benefit to the Debtors’ estate from the Store Closing Sales other than a benefit to INS. If the
Store Closing Sales are approved today, the proceeds should be retained by the Debtors to
ensure the payment of the costs of these chapter 11 cases and a potential guaranteed
distribution to general unsecured creditors. No proceeds should be distributed to JNS until
either the Committee's investigation of JNS, the Shah family and their related entities is
completed or a challenge brought by the Committee to the validity of INS's secured claims
isoverruled by final order of the Court.

BACKGROUND

1 On April 16, 2015 (the “Petition Date”), the Debtors filed a voluntary petition for
relief under chapter 11 of the Bankruptcy Code with this Court. Since the Petition Date, the
Debtors have remained in possession of their assets and have continued to operate and manage
their business as debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code.

2. On April 22, 2015, the United States Trustee for the Southern District of Florida

(the “US Trustee”) appointed the Committee consisting of the following five members: (i)
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Rosenthal & Rosenthal, Inc.; (ii) The CIT Group/Commercia Services, Inc.; (iii) Olem Shoe
Corporation; (iv) Louise Paris, Ltd.; and (v) PPl Apparel Group. The next day, the Committee
then selected Cooley LLP asits lead counsel, Gray Robinson, P.A asitsloca counsel, and CBIZ
MHM, LLC asitsfinancial advisor.

3. On April 17, 2015, the Debtors filed the Sale Motion, pursuant to which they
seek, inter alia, authorization to liquidate al of its inventory and certain other assets pursuant to
the Agency Agreement.

4, The Agency Agreement entitles the Debtors to receive a cash payment equal to
27.5% of the Retail Price of its inventory, in addition to payments for the sale of the Debtors
furniture, fixtures and equipment. Retail Price means, with respect to each item of merchandise,
the lower of the lowest (i) ticketed price, (ii) marked price, (iii) shelf price, (iv) merchandise file
price, (v) other file price as reflected in the Debtors' books and records for such items, and (vi)
promotional price for such merchandise. See Agency Agreement, 8 5.3. In the event that the
Retail Price for a particular item of merchandise at one particular store is lower than the Debtors’
expectations as set forth in their pricing files (or the Retail Price offered to customers at all of
their other stores), then the value of that item for the purposes of calculating the Guaranteed
Amount is the lower amount for that item across the Debtors entire chain®,

5. The Agency Agreement obligates the Agent to satisfy some, but not al, of the

expenses associated with the Store Closing Sales. See Agency Agreement, 8§ 4.1. All sale-

3 The Committee objects to the Sale Motion to the extent that the calculation of Retail
Price does not provide for a mechanism to prevent one-store pricing or mismarking of
merchandise from artificialy reducing the Guaranteed Amount. It is standard for agency
agreements to limit purchase price adjustments as a result of “lower of” pricing discrepancies to
only those items of merchandise in the offending store. The failure to do so here could
significantly reduce the Guaranteed Amount projected to be received by the Debtors.
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related expenses associated with the protection and disposition of JNS's collatera that are not
assumed by the Agent in connection with the Store Closing Sales must be borne by the Debtors
estate, and include section 503(b)(9) clams, expenses associated with the operation of the
Debtors' distribution center and corporate headquarters, possible WARN Act liability and the
post-sale wind-down of these chapter 11 estates.

6. The purchase price under the Agency Agreement is subject to a number of
potential reductions that are standard for liquidation agreements of this type, including (i)
downward adjustments in the event that the value of the Debtors’ inventory is below a minimum
threshold ($16 million at retail value) and unanticipated inventory shrink on a postpetition basis;
and (ii) deductions for breaches of the Debtors' representations and warranties related to the (a)
accuracy of the Debtors pricing files and ticketing and marketing practices, (b) Debtors
promotional activity and discounting, and (c) the consistency of the mix (i.e., category, style,
brand and description) of the Debtors’ merchandise. A breach of one or more of these covenants
could lead to a significant reduction in the presumed face amount of the purchase price.

7. In the event that the “Proceeds’ of the Sale exceed the sum of (i) the Guaranteed
Amount; (ii) the expenses of the sale; (iii) afee to the Agent equa to 2% of the Retail Value of
the Debtor’s inventory, all remaining Proceeds of the Store Closing Sales shall be shared by the
Debtors and the Agent.

8. Upon information and belief, the Proceeds realized by the estates in connection
with the Store Closing Sales will not be sufficient to satisfy the vast majority of the Debtors
prepetition obligations to JINS. Moreover, in the event that the proceeds generated by the Store
Closing Sdles are insufficient to pay the sale-related expenses that are not assumed by the Agent,

such obligations are likely to remain unsatisfied, leaving the estate administratively insolvent.
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OBJECTION

The Debtors Failed to Meet Their Burden of Proving that the Proposed Sale Will
Maximize Valuefor the Estate

0. In determining whether to authorize the use, sale or lease of property of the estate
outside the ordinary course of business, courts require a debtor to show that a sound business

purpose justifies such actions. See generally In re Liongl Corp., 722 F.2d 1063, 1071 (2d Cir.

1983); In re United Health Care Sys., 1997 U.S. Dist. LEXIS 5090 (D.N.J. 2007); In re Delaware

& Hudson Railway Co., 124 B.R. 169, 176 (D. Del. 1991).

10.  The Second Circuit in Lionel held that while there need not be a showing of an

emergency situation for selling substantially all of the debtor’ s assets:

there must be some articulated business justification, other than
appeasement of major creditors, for using, selling, or leasing
property out of the ordinary course of business before the
bankruptcy judge may order such disposition under section 363(b).

In re Liongl Corp., 722 F.2d at 1070 (emphasis added). No such business justification exists in

this case, aside from the obvious appeasement of INS.
11.  The Liond court further cautioned that a “bankruptcy judge must not blindly
follow the hue and cry of the most voca special interest groups; rather, he should consider al

salient factors pertaining to the proceeding and, accordingly, act to further the diverse interests of

the debtor, creditors and equity holders, alike.” Inre Lionel Corp., 722 F.2d at 1071. Not only
did the Lionel court caution bankruptcy judges against being swayed solely by the support of
vocal constituents, but it also identified relevant factors bankruptcy judges might consider, as
follows:

a the proportionate value of the asset to the estate as awhole;

b. the amount of elapsed time since the filing;
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C. the likelihood that a plan of reorganization will be proposed and
confirmed in the near future;

d. the effect of the proposed disposition on future plans of reorganization;

e the proceeds to be obtained from the disposition vis-a-vis any appraisals of
the property;

f. which of the aternatives of use, sale or lease the proposal envisions; and

g. whether the asset isincreasing or decreasing in value.

Id. at 1071.

12.  Applying the factors identified by the Lionel court mandates denia of the Sale
Motion in this case as the Debtor proposes to sell (i) all of the Debtors' inventory, its primary
and most valuable asset, (ii) only three weeks from the Petition Date, (iii) with no likelihood of a
plan of reorganization in the future. Consequently, under the Lionel standard, the proposed sale
is not permitted under section 363(b).

13.  The factors identified by the Lionel court underscore the fundamental purpose of
section 363(b) as a mechanism by which a bankruptcy judge may approve a transaction that
achieves one of the most fundamental goals of the chapter 11 process. to expeditiously and
effectively partition a company’s past problems from its future prospects. Unlike a chapter 11
plan, a section 363(b) sale can position the debtor to consummate critical and time-sensitive
transactions without first suffering through the often prohibitive time and expense of the plan
confirmation process.

14. A section 363(b) sale, however, is not a chapter 11 plan substitute. It is well
established by courts applying the long-standing Lionel standard that “section 363(b) is not to be
utilized as a means of avoiding Chapter 11's plan confirmation procedures. Where it is clear that

the terms of a section 363(b) sale would preempt or dictate the terms of a Chapter 11 plan, the
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proposed sae is beyond the scope of section 363(b) and should not be approved under that

section.” In re Westpoint Stevens, Inc., 333 B.R. 30, 52 (S.D.N.Y. 2005); In re The Babcock &

Wilcox Co., 250 F.3d 955, 960 (5th Cir. 2001) (“The provisions of § 363 ... do not allow a
debtor to gut the bankruptcy estate before reorganization or to change the fundamental nature of
the estate’s assets in such a way that limits a future reorganization plan.”). The Sale Motion, if
approved by the Court, authorizes and directs the Debtors to liquidate the prepetition collateral
(i.e. inventory) for the sole benefit of NS, leaving virtualy no assets remaining for other
creditors, and would undoubtedly improperly determine or preempt plan issues in the context of
asection 363(b) sale.

15. If approved by this Court, the Store Closing Sales (in conjunction with the terms
of the Debtors DIP facility) would undoubtedly authorize the Debtors to create an estate
incapable of confirming a chapter 11 plan of liquidation. Non-insider general unsecured
creditors, whose claims will likely exceed $10 million when rejection damage clams are
included, have little to no chance of recovery once the Agency Agreement is consummated and
the DIP facility is approved.

16. In spite of the foregoing, the Debtors now seek authorization to commence the
very same section 363 sale process cautioned against by Lionel and its progeny — one that
inherently seeks to circumvent chapter 11's plan confirmation requirements without the consent
of the Committee and to the detriment of all creditors other than INS. The Debtors' proposed
sale process should not be so authorized.

17. Moreover, courts that have considered the propriety of section 363 sales run for
the exclusive benefit of secured creditors have found such use unwarranted and improper. See In

re Encore Healthcare Assocs., 312 B.R. 52 (Bankr. W.D. Pa. 2004) (applying Lionel standard
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and finding no business justification as sole purpose of section 363 sale was to liquidate assets

for benefit of secured creditor); In re Fremont Battery Co., 73 B.R. 277 (Bankr. W.D. Ohio

1987) (applying Lionel standard and finding no business reason to justify sale, the proceeds of

which would, at best, benefit only one creditor). Both the Encore Healthcare and Fremont

Battery courts applied the Liondl standard and found that no business reason justifies a proposed
sale which would, at best, benefit secured creditors and “not create proceeds which would inure

to the benefit of the unsecured creditors.” In re Fremont Battery Co., 73 B.R. at 279. This Court

should not permit the Debtors to abuse the chapter 11 process, as no business reason exists to
justify the sale other than to placate INS.

RESERVATION OF RIGHTS

18.  The Committee reserves all of its rights to object to any and all modifications to

the proposed Store Closing Sales resulting from the auction currently scheduled for May 5, 2015.

WHEREFORE, the Committee respectfully requests that the Court issue an order (i)
sustaining the Committee's objection and denying the Sale Motion; and (ii) granting such
additional relief asisjust and proper.

Dated: May 4, 2015

Respectfully submitted,
COOLEY LLP
1114 Avenue of the Americas
New York, New York 01136
(212) 479-6000
(212) 479-6275 (Facsimile)
Jay R. Indyke
Richard S. Kanowitz

Michad A. Klen

Proposed Lead Counsel for the Official Committee
of Unsecured Creditors
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GRAYROBINSON, P.A.

By: /d/ Steven J. Solomon

Steven J. Solomon, Esq.

ForidaBar No.: 931969

333 SE 2™ Avenue, Suite 3200

Miami, FL 33131
steven.solomon@gray-robinson.com
Telephone: (305) 913-0367

Facsimile: (305) 416-6887

Proposed Local Counsel to the Committee

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue copy hereof has been furnished this 4™ day of May,

2015 to al partiesin interest by the Court’s CM/ECF service maintained in this case.

/sl Steven J. Solomon
Steven J. Solomon, Esg.

15-16885-L M| Notice will be electronically mailed to:
Joaquin J Alemany on behalf of Creditor UCR Asset Services
joaguin.alemany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party 2525 E. Hillsborough Avenue, LLC
joaquin.al emany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party AMCB Perring LLC
joaguin.alemany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party Aronov Realty Management, Inc
joaquin.alemany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party Brixmor Property Group
joaguin.alemany@hklaw.com, jose.casal @hklaw.com
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Joaquin J Alemany on behalf of Interested Party GLA Garner Shop I, LLC,
joaguin.alemany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party New Orleans (River Commons) DDP, LLC
joaquin.alemany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party Phillip Edison & Co.
joaguin.alemany@hklaw.com, jose.casal @hklaw.com

Joaguin J Alemany on behalf of Interested Party Rivercrest Realty Associates
joaquin.al emany@hklaw.com, jose.casal @hklaw.com

Joaquin J Alemany on behalf of Interested Party Walnut Hill Plaza Associates, LLC
joaguin.alemany@hklaw.com, jose.casal @hklaw.com

Scott L. Baena, Esqg. on behalf of Interested Party Gordon Brothers Retail Group, LLC
shaena@hbilzin.com, eservice@bilzin.com;lflores@bilzin.com

Scott L. Baena, Esg. on behalf of Interested Party Hilco Merchant Resources, LLC
shaena@bilzin.com, eservice@bilzin.com;lflores@bilzin.com

Nicholas B. Bangos, Esg. on behalf of Creditor Commander Signs, Inc.
nbangos@di azreus.com

Paul J. Battista, Esg on behalf of Creditor INSINVT, LLC
pbatti sta@dgjb-law.com, gjbecf @gjb-law.com

David M Blau on behalf of Creditor Ramco-Gershenson Properties, LP
dblau@clarkhill.com

David M Blau on behalf of Creditor Wyoming Mall, Ltd.
dblau@clarkhill.com

Dustin Branch on behalf of Creditor Acadia Realty Trust
dustin.branch@kattenlaw.com, donna.carol o@kattenl aw.com;lora.anderson@kattenl aw.com

Dustin Branch on behalf of Creditor UCR Asset Services
dustin.branch@kattenlaw.com, donna.carol o@kattenl aw.com;lora.anderson@kattenl aw.com

John P Dillman on behalf of Creditor Cypress Fairbanks ISD
houston_bankruptcy @Il gbs.com

John P Dillman on behalf of Creditor Harris County
houston_bankruptcy@lgbs.com
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C Craig Eller, Esq on behalf of Interested Party Bruce Gendelman Company, Inc.
celler@broadandcassel .com

Brian T FitzGerald, Esq on behalf of Creditor Doug Belden
fitzgera db@hill shoroughcounty.org,
connorsa@hillsboroughcounty.org;stroupj @hill sboroughcounty.org

Eric B Funt on behalf of Interested Party Aronov Realty Management, Inc
eric.funt@hklaw.com

Eric B Funt on behalf of Interested Party Brixmor Property Group
eric.funt@hklaw.com

Eric B Funt on behalf of Interested Party Phillip Edison & Co.
eric.funt@hklaw.com

Heather L Harmon, Esg on behalf of Creditor INSINVT, LLC
HHarmon@gjb-law.com, gjbecf@gjb-law.com

Christopher A Jarvinen on behalf of Debtor Adinath Corp.
cjarvinen@bergersingerman.com,
efile@bergersingerman.com; mdiaz@bergersingerman.com;efile@ecf.inforuptcy.com

Christopher A Jarvinen on behalf of Interested Party Simply Fashion Stores, Ltd.
cjarvinen@bergersingerman.com,
efile@bergersingerman.com; mdiaz@bergersingerman.com;efile@ecf.inforuptcy.com

lan J Kukoff, Esq on behalf of Creditor Olem Shoe Corporation
ian.kukoff @blaxgray.com, alexis.read@blaxgray.com;kukoff.assi stant@blaxgray.com

Robert L LeHane on behalf of Creditor DDR Corp.
kdwbankruptcydepartment@kelleydrye.com, MV icinanza@ecf.inforuptcy.com

Robert L LeHane on behalf of Creditor Weingarten Realty Investors
kdwbankruptcydepartment@kelleydrye.com, MVicinanza@ecf.inforuptcy.com

Michael E Meyers on behalf of Creditor Prince george's County, Maryland
bdept@mrrlaw.net

Rachel Obaldo on behalf of Creditor Texas Comptroller of Public Accounts and Texas
Workforce Commission
bk-robal do@texasattorneygeneral .gov, sherri.simpson@texasattorneygeneral .gov

Office of the US Trustee
USTPRegion21.MM .ECF@usdoj.gov
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Prime Clerk LLC (Smith)
dsmith@primeclerk.com, ecf @primeclerk.com

Luis Salazar, Esg. on behalf of Creditor Mahudi International Corporation

salazar @sal azarjackson.com,

jackson@sal azarjackson.com; dagl ey @sal azarj ackson.com;aguilar @sal azarjackson.com; L ee-
Sin@Sal azar Jackson.com; pacetti @sal azarj ackson.com;cloyd@sal azarjackson.com

Russell W Savory on behalf of Creditor Belz Investco GP
russ@bsavory.com

Robert A. Schatzman, Esqg. on behalf of Creditor Committee Creditor Committee
robert.schatzman@gray-robinson.com, lauren.rome@gray-robinson.com;lisa.negron@gray-
robinson.com;Amador.Ruiz-Baliu@gray-robinson.com

Stefanie R Shelley on behalf of Attorney Gator Linton Partners, LTD
sshelley@tobinreyes.com, eservice@tobinreyes.com

Paul Steven Singerman, Esg on behalf of Debtor Adinath Corp.
singerman@bergersingerman.com,
mdiaz@bergersingerman.com;efile@bergersingerman.com;efile@ecf.inforuptcy.com

Paul Steven Singerman, Esq on behalf of Debtor Simply Fashion Stores, Ltd.
singerman@bergersingerman.com,
mdiaz@bergersingerman.com;efile@bergersingerman.com;efile@ecf.inforuptcy.com

Paul Steven Singerman, Esq on behalf of Interested Party Simply Fashion Stores, Ltd.
singerman@bergersingerman.com,
mdiaz@bergersingerman.com;efile@bergersingerman.com;efile@ecf.inforuptcy.com

Steven J. Solomon, Esg. on behalf of Creditor Committee Creditor Committee
steven.solomon@gray-robinson.com, |negron@gray-robinson.com;lauren.rome@gray-
robinson.com;Amador.Ruiz-Baliu@gray-robinson.com

David Neal Stern on behalf of Interested Party Oakworth Capital Bank
dnstern@fwhblaw.net, mkassower @fwblaw.net

Dean C Waldt on behalf of Interested Party Aronov Realty Management, Inc
wal dtd@ballardspahr.com, direnzop@ballardspahr.com;pollack @ballardspahr.com

Dean C Waldt on behalf of Interested Party Brixmor Property Group
waldtd@ballardspahr.com, direnzop@bal lardspahr.com;pollack @bal lardspahr.com

Dean C Waldt on behalf of Interested Party Phillip Edison & Co.
wal dtd@ballardspahr.com, direnzop@ballardspahr.com;pollack @ballardspahr.com
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Diane Noller Wells, Esq on behalf of Creditor Baltimore Gas and Electric Company
diane@twellslaw.com, efiling@twellslaw.com

Diane Noller Wells, Esq on behalf of Creditor Georgia Power Company
diane@twellslaw.com, efiling@twellslaw.com

Diane Noller Wells, Esq on behalf of Creditor Orlando Utilities Commission
diane@twellslaw.com, efiling@twellslaw.com

Diane Noller Wells, Esq on behalf of Creditor PECO Energy Company
diane@twellslaw.com, efiling@twellslaw.com

Diane Noller Wells, Esq on behalf of Creditor Virginia Electric adn Power Company
diane@twellslaw.com, efiling@twellslaw.com

Diane Noller Wells, Esq on behalf of Creditor Virginia Electric and Power Company
diane@twellslaw.com, efiling@twellslaw.com

15-16885-L M1 Noticewill be mailed via U.S. Mail to:

Elizabeth Banda Calvo

on behalf of Creditor Arlington 1SD, Mansfield 1SD,

City Lake Worth, Grapevine-Colleyvill ISD, Crowley 1SD
500 E. Border Street, Suite 640

Arlington, TX 76010

Fort Pierce Utility Authority
206 South 6th Street (34950)
PO Box 3191

Fort Pierce, FL 34948

lan S Fredericks

c/o of Hilco Red Estate
5 Revere Drive, Suite 206
Northbrook, IL 60062

Jay Indyke

Cooley, LLP

The Grace Building

1114 Avenue of the Americas
New York, NY 10036-7798
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