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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (this “Agreement”) has been made and entered

into as of this 3rd day of April. 2014 (the “Execution Date™), by and among Jonathan L. Flaxer.

as Chapter 11 Trustee (the “Trustee™) for the bankruptey estate (the “Estate™) of Lehr
Construction Corp. ("Lehr” or the “Debtor™). a New York corporation, having been duly
appointed in the Chapter 11 bankrupiey case for the Debtor pending in the United States

Bankruptey Court for the Southern District of New York (the “Bankruptey Court™). Case No.

TE-10723(SHL) (the “Bankruptey Case™): Travel Yesterday Incorporated d/b/a Fischer Travel

Enterprises (LY 7 Direct Airway. Inc. ("DA™). and Gerald Lazar ("Lazar™) (where applicable.
the Trustee. TY and DA are collectively referred to as the “Parties” and individually eachas a

“Partv’™)

WHEREAS, the Trustee is conducting an investigation into the affairs of Lehr including

the existence of and claims or causes of action that may be brought on behalf of Lehr’s estate: and

WHEREAS, the Trustee alleges that Lehr transferred (the “Transfers™) $3.904.878.82 10

TY prior to the commencement of Lehr™s Chapter 11 case: and
WHEREAS. a portion of the Transfers were further transferred by TY to DA: and

WHERFEAS, the Trustee contends that the Transters were for the benefit of Gerald Lazar.

not Lehr, and that the Transfers are subject to avoidance pursuant to. infer alia. 11 U.S.C. §§ 544,

-

347 and 348 and sections 273, 274, 275 and 276 of the New York Debtor and Creditor Law: and

WHEREAS, TY and DA dispute the Trustee’s claims: and

25213
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WHEREAS, bv Amended Complaint, dated June 13, 2013, in Adversary Proceeding No

13-101268 (the “Adversary Proceeding™) against TY and DA in the Bankruptey Court the

Trustee sought 1o recover the Transfers: and

WHEREAS, TY served and filed a Third Party Complaint against Lazar seeking

equitable indemnification. among other relief; and

WHEREAS. the Parties. in order to save the expense of litigation. and without any
acknowledgment of any lability whatsoever. now wish w settle all disputes between them upon

the terms and condittons for the aggregate sum of two hundred and seventy five thousand dotlars

< o)

{S$275.000) (the "Settlement Amount™). two hundred thousand dollars ($200, 0%) of which shall

be paid by TY and seventy five thousand dollars ($73.000) of which shall be paid by DA on the

terms set forth below: and

NOW, THEREFORE, in consideration of the covenants and mutual promises and

cements contained in this Agreement. and other valuable consideration. the receipt and

5 4 *
GBai
e

sufficiency of which are hereby acknowledged. the Parties hereby agree and covenant as follows:

t Initial Pavments. Subject to the terms and provisions hereof, no later than three (3)

business davs after the date of the Execution Date. TY shall pay to the Trustee seventy two
thousand seven hundred twenty seven and 27 100ths dollars ($72.727.27) (the “TY Deposit™) and
DA shall pav to the Trustee twenty seven thousand two hundred seventy two and 73/100ths

dollars $27.272.73 {the "DA Deposit™) 1o be held in the JOLA account of Golenbock Eiseman

Assor Bell & Peskoe LLP pending the entry of a final order of the Bankruptey Court or other

Court of competent jurisdiction {the "Approval Order”) approving this Agreement pursuant (o

Federal Rule of Bankruptey Procedure 9019, [f the Approval Order is not entered by the

tod
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Bankruptey Court or other court of competent jurisdiction by August 1. 2014, the Trustee shall
immediately return TY Deposit and the Capital Dcp{}\ﬁ 10 TY and DA respectively. After the
Approval Order is tinal and no longer subject to appeal. the Trustee shall transfer the TY Deposit

and the DA Deposit to an account for the Estate.

2. Cowrt Application and Effective Date. The Trustee shall file with the Bankruptey

Court a motion seeking entry of an Approval Order promptly after the Execution Date. The
Trustee's motion shall be subject to the approval of cach of the Parties. which approval shall not
be unreasonably withheld or delaved. The Trustee shall not disburse the TY Deposit. the DA
Deposit or any other payment received pursuant o this Agreement o any person or entity

including the Estate or any creditor of the Estate until such time as the Approval Order is final

and no longer subject to appeal (the "Effective Date™). With the exception of paragraphs 1. 2 and

3 of this Agreement. which shall become effective immediately upon the Execution Date. this
Agreement shall become effective on the Effective Date. The Trustee shall return all amounts
received by him to TY and DA in the event that the Effective Date does not occur on or before

June 30, 2013,

(]

Pavment of Balance. The balance of the Settlement Amount shall be paid as

follows: beginning on May 1. 2014 and continuing on the first day of each month for

&3

ereht (83

consecutive months. (a3 TY shall pay 1o the Trustee fifteen thousand nine hundred nine and
humdred sixty five dollars and 91/100ths dollars ($3.965.91) per month. In the event of any
default in the making payment of any payment. the balance owing by TY or DA as the case may

be shall upon five (3) business dayvs written notice be accelerated and become immediately due

Lok
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and pavable. All payment obligations of TY and DA pursuant to this Agreement shall be several.

not jomnt.

4, Trustee Releases. On the Effective Date. and in consideration of the terms and

provisions of this Agreement. DA and TY each hereby release the Estate, the Trustee and any
successor chapter 11 or chapter 7 trustee that may be appointed in the Bankruptey Case, and their

respective attornevs. agents. accountants and other professionals (acting in such capacities) (the

“Trustee Releasees™) from any and all actions and causes of action. suits. debts, obligations.
covenants, rights, claims, including any proofs of claim. counterclaims. sums of money.
judgments, executions, damages, demands. and labilities of any type or nature. whether known or
unknown. suspected or unsuspected. asserted or unasserted. direct or indirect, vested. fixed.
contingent or conditional. at law or in equity (collectively. "Claims™) that either TY or DA has or
ever had against the Trustee Releasees from the beginning of the world to the Effective Date that

relates in any way to Lehr or the Transfers.

L1

Section 502(h) Waivers. TY and DA each hereby waive any clam against the

Estate under section 302(h) of the Bankruptey Code.

&, TY/DA Releases by Trusige, On the Effective Date. and in consideration of the

terms and provisions of this Agreement and the payment of the Seutlement Amount, the Trustee.
on behalf of himself as Trustee, the Debtor and the Estate hereby release TY and DA and their
shareholders. members. officers. directors. emplovees. allorneys. agents, accountants.

representatives and other professionals (the "TY/DA Releasees™) solely in their capacities as

agenis for TY and DA from. as the case may be, any and all Claims related in any way o Lehror

the Transfers. including claims under chapter 5 of the United States Bankruptey Code or
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otherwise. that the Trustee. the Debtor and the Estate has or ever had against the TY/DA

Releasees from the beginning of the world to the Effective Date.

7. General Releases Amone TY. DA and Lazar. On the Effective Date, and in

consideration of the terms and provisions of this Agreement. TY. DA and Lazar hereby release
S,

each other. TY and DA’s respective shareholders. members. officers. directors. emplovees.

stonals solely in their capacity as agents for

agents. accountants, representatives and other profe
TY and DAL and Lazar's successors. assigns. heirs, executors, and administrators from any and all
actions and causes of action. suits, debis. obligations. covenants. rights, claims. including any
proofs of claim. counterclaims. sums of money. judgments. executions. damages. demands. and
Habilities of any type or nature. whether known or unknown, suspected or unsuspected. asserted

or unasserted. direct or indirect. vested. fixed. contingent or conditional. at law or in equity from

the heginaing of the world to the Effective Date.

8. Diismissal of Adversary Proceeding. Within ten (10) davs from the Eftective Date.

the Trustee shall cause a dismissal with prejudice of the Adversary Proceeding to be filed with the

Bankruptey Court.

9, Governing Law. This Agreement is made pursuant to. shall be governed by, and

incorporates herein, the provisions of New York General Obligations Law Section § 13-108.

Nothing contained herein shall be construed as a release of any party other than the parties o this

Agreement. provided. however. that TY and DA not 10 seek to recover any of the amount paid to
the Trustee pursuant to this Agreement from any other person or entity. This Agreement shall be
governed by the internal laws of the State of New York. without regard 1o any conflict of law

e

provision that could require the application of the law of any other jurisdiction.
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1,

ent shall be binding upon and shall mure to the
benetit of the respective heirs. representatives, successors (including any Chapter 11 plan

representative or successor chapter 11 or chapter 7 trustees that may be appointed in the

Bankruptey Case) and assigns of each of the Parties.

1. No Admissions. The Parties acknowledge that this Agreement represents a

settiement of the dispute as herein recited and is not an adjudication of the merits of such dispute.
Further, the Parties acknowledge that by entering into this Agreement no Party admits or

acknowledges the existence of any hability or wrongdoing. and that no inferences may be drawn

from the Agreement in any other litigation or context,

12, Confidenual Information.

e
.

a} “Confidential  Informatdon™ shall mean all Documents and all information
contained thersine and other information designated as confidential. 1 such Documents contain
trade secrets. proprielary business mmformation. competitively sensitive information. or other
information the disclosure of which would. in the good faith judgment of TY and DA, be
detrimental 1 the conduct of that party’s business or the business of any of that party’s customers
or clients,
{by Except with the prior written consent of the Producing party or by Order of the
Court. Confidential Information shall not be furnished. shown or disclosed 10 any person or entity .
{c} Confidential Information utilized by the Trustee and DA and its counsel only for

o and for no other purpose.

() The Trustee and DA shall return 1o TY all TY s Confidential Information and shall
atherwise preserve and keep all TY s information contidential.

mgwiza,

PRSI AN JO
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(e} Any person receiving Confidential Information shall not reveal or discuss such

information to or with any person not entitled to receive such information under the terms hereof,

() Within sixty (60) days after the final termination of this litigation by settlement. all
Confidential Information by TY produced or designated and all reproductions thereof. shall be

retugned to the TY party or shall be destroved. at the option of TY. In the event that the Trustee
or DA chooses to destroy physical objects and documents. such party shall certifv in writing
within sixty (60} days of the final termination of this litigation that it has undertaken its best
efforts 1o destroy such physical objects and documents. and that such physical objects and
documents have been destroved 1o the best of its knowledge. Notwithstanding anything 1o the

contrary. counsel of record for the parties may retain one copy of documents constituting work

product. a copy of pleadings. motion papers and discovery responses. This Agreement shall not be

f}”

eted in @ manner that would violate any applicable cannons of ethics or codes of

13 Parties” Authoritv. Each of the undersigned represents and warrants that she. he or

it has full power and authority to execute this Agreement on behalf of the parties set forth below
its. her or his name. The Trustee, on behalf of the Debtor and the Debtor’s chapter 11 bankrupiey
estate. is authorized to ake all actions necessary to effectuate this Agreement. The Parties

cognize and acknowledge

Sy
&

that their agreement herein is subject to the approval of the

Bankruptey Court. Should the Bankruptey Court fail to approve this Agreement then this

Agreement, and all of its provisions except applicable provisions of paragraphs 1. 2 and 3 hereot.

shall be rendered null and void and the Parties shall be restored to their original factual and legal

pOSILIONS,

[
T
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4. Drafting of Agreement. The drafting and negotiation ot this Agreement have been

participated in by each of the Parties. and for all purposes this Agreement shall be deemed to have

been drafied jointly by each of the Parties.

13, Counterparts and Electronic Transmission. This Agreement may be signed by

tacsimile or other electronic ransmission and in counterpart originals with the same force and
ffect as if fully and simultareously signed on a single original dociment. Copies of signed
counterparts transmitted by tacsimile or other electronic transmission shall be considered original.

executed counterparts for the purposes of this paragraph. This Agreement shall not be effective

all Parties.

The Bankruptey Court shall retain exclusive jurisdiction to enforce

Iy

he terms of this Agreement and to decide any claims or disputes which may arise or result from
or be connected with, this Agreement. any breach or default hereunder. or the transactions
contemplated hereby. and any and all proceedings related 1o the foregoing shall be filed and
naintained only in the Bankruptey Court. and the Parties hereby consent to and submit to the

jurisdiction and venue of the Bankruptey Court solely for such purposes,

17, Represeniations. Each Party represents and warrants that such Party is the sole
owner of any claims and matters subject to release hereunder and that neither such Party. nor its

or his predecessors or assigns or affiliates. has sold. assigned. transferred. or purported 1o assign

or franster any claim released in this Agreement 1o any person or entiny,

18, Breach of Agreement. Breach of this Agreement will subject the breaching Parny

1o habtlity for such remedies as may be available at law or in equity. The Parties hereby agree

o
&
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that the releases set forth in paragraphs 4. 6 and 7 hereof shall not apply or be deemed to apply o

any claims or defenses arising out ot any breach. by either Party. of this Agreement,

i9. Fees and Costs. The Parties will bear their own fees. costs, and expenses incurred

in connection with the Adversary Proceeding and the negotiation and preparation of this

ement and any other documents necessary to effectuate this Agreement. and noe Party shall

seck an award of attornevs’ fees from any other Party,

20, Merger Clause. The terms of this Agreement are contractual and not mere recitals,

and no representations have been made which are not contained herein. All prior representations

and understandings relied upon by the Parties have heen incorporated into the text of this

H

21, Further Steps. Fach Party promises to take or cause to be taken all lawtul acts w

effect the promises. covenants, agreenents. and acknowledgements in this Agreement.

. This Agreement may be amended or modified only by a written
il

instrument executed by both Parties. The waiver by any Party of a breach of any provision of this

Agreement shall not operate or be construed as a continuing waiver or as a watver ol any other

breach.

25, Entire Agreement. Except as otherwise expressly stated herein. this Agreement
represents and containg the entire agreement and understanding between the Parties with respect
1o the subject matier hercof and supersedes any and all prior or contemporaneous negotiations.

agreements. and understandings. whether written or oral. between the Parties with respect to the

subject matter of this Agreement. The Trustee and Lazar are entering into a separate agreement
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shat concerns Lazar’s liability to the Estate. This Agreement does not supersede or modily such

separate agreement between the Trustee and Lazar.

date firet above wrilten.

INCORPOR ’“"%_‘ D
) ERPRISES

DIRECT AIRWAY. INC.

By: _/s/ william Boos

150

/s/ (‘-.m"a'l d.lazar
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