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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
Inre : Chapter 11
THE GREAT ATLANTIC & PACIFIC TEA : Case No. 15-23007 (RDD)
COMPANY, INC,, et al., :
: (Jointly Administered)
Debtors.! :
______________________________________________________________ X

ORDER (I) APPROVING THE ASSET PURCHASE AGREEMENT
AMONG SELLERS AND KING KULLEN GROCERY CO., INC. (II) AUTHORIZING
THE SALE OF CERTAIN OF THE DEBTORS’ ASSETS FREE AND CLEAR OF
LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES, (111) AUTHORIZING THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
LEASES IN CONNECTION THEREWITH AND (1V) GRANTING RELATED RELIEF

Upon the motion, dated July 19, 2015 (Docket No. 26) (the “Sale Motion™)?, filed
by the above-captioned debtors and debtors in possession (the “Debtors”) seeking, among other
things, entry of an order, pursuant to sections 105, 363 and 365 of the United States Bankruptcy

Code, 11 U.S.C. 88 101, et seq. (the “Bankruptcy Code”), Rules 2002, 6004, and 6006 of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 6004-1 and 6006-1

of the Local Bankruptcy Rules for the United States Bankruptcy Court for the Southern District

of New York (the “Local Bankruptcy Rules”), authorizing and approving the sale of the

Acquired Assets and the assumption and assignment of certain executory contracts and

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are as follows: 2008 Broadway, Inc. (0986); The Great Atlantic & Pacific Tea Company, Inc. (0974); A&P
Live Better, LLC (0799); A&P Real Property, LLC (0973); APW Supermarket Corporation (7132); APW
Supermarkets, Inc. (9509); Borman’s, Inc. (9761); Delaware County Dairies, Inc. (7090); Food Basics, Inc. (1210);
Kwik Save Inc. (8636); McLean Avenue Plaza Corp. (5227); Montvale Holdings, Inc. (6664); Montvale-Para
Holdings, Inc. (2947); Onpoint, Inc. (6589); Pathmark Stores, Inc. (9612); Plainbridge LLC (5965); Shopwell,
Inc.(3304); Super Fresh Food Markets, Inc. (2491); The Old Wine Emporium of Westport, Inc. (0724); Tradewell
Foods of Conn., Inc. (5748); and Waldbaum, Inc. (8599). The international subsidiaries of The Great Atlantic &
Pacific Tea Company, Inc. are not debtors in these chapter 11 cases. The location of the Debtors’ corporate
headquarters is Two Paragon Drive, Montvale, New Jersey 07645.

2 Capitalized terms used herein but not otherwise defined have the meanings given to them in the Asset Purchase
Agreement (as defined below) or, if not defined in the Asset Purchase Agreement, the meanings given to them in the
Sale Motion.
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unexpired leases of the Debtors in connection therewith (the “Leases”); and the Court having
taken into consideration this Court’s prior order, dated August 11, 2015 (Docket No. 495) (the

“Global Bidding Procedures Order”), approving procedures for the sale or disposition of certain

of the Debtors’ stores, including certain executory contracts, unexpired leases and assets related

thereto (the “Global Bidding Procedures”); and King Kullen Grocery Co., Inc. (the “Buyer”)

having submitted a bid for the Acquired Assets, which was the successful bid for the Acquired
Assets at an auction (the “Auction”); and the Court having conducted a hearing on the Sale
Motion (the “Sale Hearing”) on October 16 and 19, 2015, at which time all interested parties
were offered an opportunity to be heard with respect to the Sale Motion; and the Court having
reviewed and considered (i) the Sale Motion and the exhibits thereto, (ii) the Asset Purchase

Agreement, dated as of October 9, 2015 (the “Asset Purchase Agreement”), a copy of which is

attached hereto as Exhibit A, by and between Sellers and Buyer, whereby the Debtors have
agreed, among other things, to sell the Acquired Assets to Buyer, including certain executory
contracts and unexpired leases of the Debtors that will be assumed and assigned to Buyer, on the

terms and conditions set forth in the Asset Purchase Agreement (the “Sale Transaction”), (iii) the

declaration of Stephen Goldstein in support of the Sale Motion (Docket No. 251) and the
supplements thereto, (iv) the declaration of Tim McDonagh (Docket No. 1425), (v) the
declaration of Christopher McGarry (Docket No. 1427), (vi) the declaration of Dana Kaufman
(Docket No. 1430), (vii) the declaration of Jerry Columbus (Docket No. 1416), and (viii) the
arguments of counsel made, and the evidence proffered and adduced, at the Sale Hearing; and it
appearing that due notice of the Sale Motion and the form of this order (the “Proposed Sale
Order”) was provided; and all objections to the Sale Motion having been withdrawn, resolved or

overruled as provided in this Order; and it appearing that the relief requested in the Sale Motion
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and granted herein is in the best interests of the Debtors, their estates and creditors and all parties

in interest in these chapter 11 cases; and upon the record of the Sale Hearing and these chapter

11 cases; and after due deliberation thereon; and good cause appearing therefor, it is hereby
FOUND AND DETERMINED THAT:

A. Fed. R. Bankr. P. 7052. The findings and conclusions set forth herein constitute

the Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 made
applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent any of the
following findings of fact constitute conclusions of law, they are adopted as such. To the extent
any of the following conclusions of law constitute findings of fact, they are adopted as such.

B. Jurisdiction and Venue. This Court has jurisdiction to decide the Sale Motion

and over the Sale Transaction pursuant to 28 U.S.C. 8§ 157(a)-(b) and 1334(b). This matter is a
core proceeding pursuant to 28 U. S.C. § 157(b)(2). Venue of these chapter 11 cases and the
Sale Motion in this District is proper under 28 U.S.C. 8§ 1408 and 14009.

C. Statutory and Rule Predicates. The statutory and other legal predicates for the

relief sought in the Sale Motion are sections 105(a), 363 and 365 of the Bankruptcy Code,
Bankruptcy Rules 2002, 6004, and 6006, Local Bankruptcy Rules 6004-1 and 6006-1, and the
Amended Guidelines for the Conduct of Asset Sales, Approved by Administrative Order
Number 383 in the United States Bankruptcy Court for the Southern District of New York.

D. Opportunity to Object. A fair and reasonable opportunity to object to and to be

heard with respect to the Sale Motion, the Sale Transaction and the relief requested in the Sale
Motion has been given, as required by the Bankruptcy Code and the Bankruptcy Rules, to all
Persons entitled to notice pursuant to the Global Bidding Procedures Order, including, but not

limited to, the following: (i) all non-Debtor parties to the Leases, (ii) all parties who have
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requested notice in these chapter 11 cases pursuant to Bankruptcy Rule 2002, (iii) all applicable
federal, state, and local taxing and regulatory authorities, and (iv) all of the Debtors’ known
creditors.

E. Final Order. This Order constitutes a final order within the meaning of 28
U.S.C. § 158(a).

F. Sound Business Purpose. The Debtors have demonstrated good, sufficient, and

sound business purposes and justifications for approval of the Sale Motion, the Asset Purchase
Agreement, and the Sale Transaction and in entering into the Asset Purchase Agreement and

related Bill of Sale and Assignment and Assumption Agreement (the “Related Agreements™).

The Debtors’ entry into and performance under the Asset Purchase Agreement and Related
Agreements (i) constitute a sound and reasonable exercise of the Debtors’ business judgment, (ii)
provide value to and are beneficial to the Debtors’ estates, and are in the best interests of the
Debtors and their stakeholders, and (iii) are reasonable and appropriate under the circumstances.
Business justifications for the Sale Transaction include, but are not limited to, the following: (i)
the Asset Purchase Agreement constitutes the highest and best offer received for the Acquired
Assets; (ii) the Asset Purchase Agreement presents the best opportunity to maximize the value of
the Acquired Assets and avoid decline and devaluation of the Acquired Assets; (iii) unless the
Sale Transaction and all of the other transactions contemplated by the Asset Purchase Agreement
are concluded expeditiously, as provided for pursuant to the Asset Purchase Agreement,
recoveries to creditors may be materially diminished; and (iv) the value of the Debtors’ estates
will be maximized through the sale of the Acquired Assets pursuant to the Asset Purchase

Agreement.
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G. Compliance with Global Bidding Procedures Order. The Debtors and Buyer

complied with the Global Bidding Procedures Order and the Global Bidding Procedures in all
respects. Buyer was the successful bidder for the Acquired Assets in accordance with the Global
Bidding Procedures.

H. Highest and Best Value. (i) The Debtors and their advisors, including Evercore

Group LLC and Hilco Real Estate LLC, engaged in a robust and extensive marketing and sale
process, both prior to the commencement of these chapter 11 cases and through the postpetition
sale process pursuant to the Global Bidding Procedures Order, (ii) the Debtors conducted a fair
and open sale process, (iii) the sale process, the Global Bidding Procedures and the Auction were
non-collusive, duly noticed and provided a full, fair and reasonable opportunity for any entity to
make an offer to purchase the Acquired Assets, and (iv) the process conducted by the Debtors
pursuant to the Global Bidding Procedures Order and the Global Bidding Procedures obtained
the highest and best value for the Acquired Assets for the Debtors and their estates, and any other
transaction would not have yielded as favorable an economic result.

l. Fair Consideration. The consideration to be paid by Buyer under the Asset

Purchase Agreement constitutes fair and reasonable consideration for the Acquired Assets.

J. No Successor or Other Derivative Liability. Buyer is not, and will not be, a

mere continuation, and is not holding itself out as a mere continuation, of any of the Debtors or
their respective estates and there is no continuity between Buyer and the Debtors. The Sale
Transaction does not amount to a consolidation, merger or de facto merger of Buyer and any of
the Debtors.

K. Good Faith. The Asset Purchase Agreement and each of the transactions

contemplated therein were negotiated, proposed and entered into by the Debtors and Buyer in
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good faith, without collusion and from arm’s-length bargaining positions. Buyer is a “good faith
purchaser” within the meaning of section 363(m) of the Bankruptcy Code and, as such, is
entitled to all the protections afforded thereby. Neither the Debtors nor Buyer have engaged in
any conduct that would cause or permit the Asset Purchase Agreement to be avoided or costs and
damages to be imposed under section 363(n) of the Bankruptcy Code. Buyer is not an “insider”
of any of the Debtors, as that term is defined in section 101 of the Bankruptcy Code, and no
common identity of incorporators, directors, or controlling stockholders existed between Buyer
and the Debtors.

L. Notice. As evidenced by the certificates of service filed with the Court:

(i) proper, timely, adequate and sufficient notice of the Sale Motion, the bidding process
(including the deadline for submitting bids and the Auction), the Sale Hearing, the Sale
Transaction and the Proposed Sale Order was provided by the Debtors; (ii) such notice was good,
sufficient and appropriate under the particular circumstances and complied with the Global
Bidding Procedures Order; and (iii) no other or further notice of the Sale Motion, the Sale
Transaction, the Global Bidding Procedures, the Sale Hearing or the Proposed Sale Order is
required. With respect to Persons whose identities are not reasonably ascertained by the Debtors,
publication of the Sale Notice in The New York Times, national edition on August 14, 2015 was
sufficient and reasonably calculated under the circumstances to reach such Persons.

M. Cure Notice. As evidenced by the certificates of service filed with the Court, and
in accordance with the provisions of the Global Bidding Procedures Order, the Debtors have
served, prior to the Sale Hearing, notice (the “Cure Notice™) of the Debtors’ intent to assume and
assign the Leases and of the related proposed cure amount (the “Cure Amount”) upon each non-

debtor counterparty to the Leases. The service of the Cure Notice was good, sufficient and
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appropriate under the circumstances and no further notice need be given with respect to the Cure
Amounts for the assumption and assignment of the Leases. All non-debtor parties to the Leases
have had a reasonable opportunity to object both to the Cure Amounts listed on the applicable
Cure Notice and to the assumption and assignment of the Leases to Buyer.

N. Satisfaction of Section 363(f) Standards. The Debtors may sell the Acquired

Assets free and clear of all liens, claims (including those that constitute a “claim” as defined in
section 101(5) of the Bankruptcy Code), rights, liabilities, encumbrances and other interests of
any kind or nature whatsoever against the Debtors or the Acquired Assets, including, without
limitation, any debts arising under or out of, in connection with, or in any way relating to, any
acts or omissions, obligations, demands, guaranties, rights, contractual commitments,
restrictions, product liability claims, environmental liabilities, employee pension or benefit plan
claims, multiemployer benefit plan claims, retiree healthcare or life insurance claims or claims
for taxes of or against the Debtors, and any derivative, vicarious, transferee or successor liability
claims, rights or causes of action (whether in law or in equity, under any law, statute, rule or
regulation of the United States, any state, territory, or possession thereof or the District of
Columbia), whether arising prior to or subsequent to the commencement of these chapter 11
cases, whether known or unknown, and whether imposed by agreement, understanding, law,
equity or otherwise arising under or out of, in connection with, or in any way related to the
Debtors, the Debtors’ interests in the Acquired Assets, the operation of the Debtors’ businesses
before the Closing, or the transfer of the Debtors’ interests in the Acquired Assets to Buyer
(collectively, excluding any liabilities expressly assumed under the Asset Purchase Agreement,
the “Claims”), because, in each case, one or more of the standards set forth in section 363(f)(1)-

(5) of the Bankruptcy Code have been satisfied. Without limiting the generality of the foregoing,
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“Claims” shall include any and all liabilities or obligations whatsoever arising under or out of, in
connection with, or in any way relating to: (1) any of the employee benefit plans, including any
Claims related to unpaid contributions or current or potential withdrawal or termination liability;
(2) any of the Debtors’ collective bargaining agreements; (3) the Worker Adjustment and
Retraining Notification Act of 1988; or (4) any of the Debtors’ current and former employees.
Those holders of Claims who did not object (or who ultimately withdrew their objections, if any)
to the Sale Transaction or the Sale Motion are deemed to have consented pursuant to section
363(f)(2) of the Bankruptcy Code. Those holders of Claims who did object that have an interest
in the Acquired Assets fall within one or more of the other subsections of section 363(f) of the
Bankruptcy Code and are therefore adequately protected by having their Claims that constitute
interests in the Acquired Assets, if any, attach solely to the proceeds of the Sale Transaction
ultimately attributable to the property in which they have an interest, in the same order of priority
and with the same validity, force and effect that such holders had prior to the Sale Transaction,
subject to any defenses of the Debtors. All Persons having Claims of any kind or nature
whatsoever against the Debtors or the Acquired Assets shall be forever barred, estopped and
permanently enjoined from pursuing or asserting such Claims against Buyer or any of its assets,
property, Affiliates, successors, assigns, or the Acquired Assets.

0. Buyer would not have entered into the Asset Purchase Agreement and would not
consummate the transactions contemplated thereby, thus adversely affecting the Debtors and
their estates and their creditors, if the sale of the Acquired Assets was not free and clear of all
Claims, or if Buyer would, or in the future could, be liable for any such Claims, including, as
applicable, certain liabilities related to the operation of stores by the Debtors that will not be

assumed by Buyer, as described in the Asset Purchase Agreement.
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P. The total consideration to be provided under the Asset Purchase Agreement
reflects Buyer’s reliance on this Order to provide it, pursuant to sections 105(a) and 363(f) of the
Bankruptcy Code, with title to and possession of the Acquired Assets free and clear of all Claims
(including, without limitation, any potential derivative, vicarious, transferee or successor liability
claims).

Q. Assumption and Assignment of Leases. The assumption and assignment of the

Leases are integral to the Asset Purchase Agreement, are in the best interests of the Debtors and
their estates, and represent the reasonable exercise of the Debtors’ sound business judgment.
Specifically, the assumption and assignment of the Leases (i) is necessary to sell the Acquired
Assets to Buyer, (ii) limit the losses suffered by counterparties to the Leases, and (iii) maximize
the recoveries to other creditors of the Debtors by limiting the amount of claims against the
Debtors’ estates by avoiding the rejection of the Leases.

R. With respect to each of the Leases, the Debtors have met all requirements of
section 365(b) of the Bankruptcy Code. Further, Buyer has provided adequate assurance of
future performance under the Leases in satisfaction of sections 365(b) and 365(f) of the
Bankruptcy Code to the extent that any such assurance is required and not waived by the
counterparties to such Leases. Accordingly, the Leases may be assumed by the Debtors and
assigned to Buyer as provided for in the Asset Purchase Agreement.

S. Validity of the Transfer. As of the Closing, the transfer of the Acquired Assets

to Buyer will be a legal, valid and effective transfer of the Acquired Assets, and will vest Buyer
with all right, title and interest of the Debtors in and to the Acquired Assets, free and clear of all

Claims.
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T. The Debtors (i) have full corporate or limited liability company (as applicable)
power and authority to execute the Asset Purchase Agreement and all other documents
contemplated thereby, and the Sale Transaction has been duly and validly authorized by all
necessary corporate action of the Debtors, (ii) have all of the corporate or limited liability
company (as applicable) power and authority necessary to consummate the transactions
contemplated by the Asset Purchase Agreement, and (iii) upon entry of this Order, other than any
consents identified in the Asset Purchase Agreement (including with respect to antitrust matters),
need no consent or approval from any other Person to consummate the Sale Transaction.

uU. The Acquired Assets constitute property of the Debtors’ estates and good title is
vested in the Debtors’ estate within the meaning of section 541(a) of the Bankruptcy Code. The
Debtors are the sole and rightful owners of the Acquired Assets, and no other Person has any
ownership right, title, or interests therein.

V. The Asset Purchase Agreement is a valid and binding contract between the
Debtors and Buyer and shall be enforceable pursuant to its terms. The Asset Purchase
Agreement and the Sale Transaction itself, and the consummation thereof shall be specifically
enforceable against and binding upon (without posting any bond) the Debtors, any chapter 7 or
chapter 11 trustee appointed in these chapter 11 cases, and shall not be subject to rejection or
avoidance by the foregoing parties or any other Person.

W. Waiver of Bankruptcy Rules 6004(h) and 6006(d). The sale of the Acquired

Assets must be approved and consummated promptly in order to preserve the value of the
Acquired Assets. Therefore, time is of the essence in consummating the Sale Transaction, and
the Debtors and Buyer intend to close the Sale Transaction as soon as reasonably practicable.

The Debtors have demonstrated compelling circumstances and a good, sufficient, and sound

10
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business purpose and justification for the immediate approval and consummation of the Sale
Transaction as contemplated by the Asset Purchase Agreement. Accordingly, there is sufficient
cause to lift the stay contemplated by Bankruptcy Rules 6004(h) and 6006(d) with regards to the
transactions contemplated by this Order.

X. Personally Identifiable Information. As may be contemplated in the Asset

Purchase Agreement, and subject to the terms of this Order, the sale to Buyer under the Asset
Purchase Agreement of personally identifiable information (as such term is defined in section
101(41A) of the Bankruptcy Code) about individuals, if any, is either consistent with the privacy
policy of the Debtors in effect on the date of commencement of these chapter 11 cases or
consistent with the recommendations of the consumer privacy ombudsman appointed in these
chapter 11 cases.

Y. Legal and Factual Bases. The legal and factual bases set forth in the Motion and

at the Sale Hearing establish just cause for the relief granted herein.

Z. No Breach of Union Obligations. The unions affected by the sale of the

Acquired Assets did not object to such sale and have waived their rights to assert against any of
Buyer, the Debtors, the Debtors’ estates, or any other party any claims or other rights arising
under the successorship provisions of any collective bargaining agreement or similar agreement
in relation to such sale.

NOW THEREFORE, IT IS ORDERED THAT:

1. Motion is Granted. The Sale Motion and the relief requested therein is granted

and approved as set forth herein.

2. Objections Overruled. All objections (except for objections to Cure Amounts, if

any, that have been adjourned, solely to the extent such objections relate to any asserted cure

11
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obligations pursuant to sections 365(b)(1)(A) and (B) of the Bankruptcy Code), if any, to the
Sale Motion or the relief requested therein that have not been withdrawn, waived or settled as
announced to the Court at the Sale Hearing or by stipulation filed with the Court, and all
reservations of rights included therein, are hereby overruled on the merits.

3. Notice. Notice of the Sale Hearing was fair and equitable under the
circumstances and complied in all respects with section 102(1) of the Bankruptcy Code and
Bankruptcy Rules 2002, 6004 and 6006.

4, Fair Purchase Price. The consideration provided by Buyer under the Asset

Purchase Agreement is fair and reasonable.

5. Approval of the Asset Purchase Agreement. The Asset Purchase Agreement,

all transactions contemplated therein and all of the terms and conditions thereof are hereby
approved. The failure specifically to include any particular provision of the Asset Purchase
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of the Court that the Asset Purchase Agreement be authorized and approved in its
entirety.

6. Consummation of Sale Transaction. Pursuant to sections 105, 363 and 365 of

the Bankruptcy Code, the Debtors, as well as their officers, employees and agents, are authorized
to execute, deliver and perform their obligations under and comply with the terms of the Asset
Purchase Agreement and to consummate the Sale Transaction, pursuant to and in accordance
with the terms and conditions of the Asset Purchase Agreement and this Order.

7. The Debtors, their Affiliates and their respective officers, employees and agents,
are authorized to execute and deliver, and authorized to perform under, consummate and

implement all additional instruments and documents that may be reasonably necessary or

12
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desirable to implement the Asset Purchase Agreement and to take all further actions as may be
(a) reasonably requested by Buyer for the purpose of assigning, transferring, granting, conveying
and conferring to Buyer, or reducing to possession, the Acquired Assets or (b) necessary or
appropriate to the performance of the obligations contemplated by the Asset Purchase
Agreement, all without further order of the Court.

8. All Persons that are currently in possession of some or all of the Acquired Assets
are hereby directed to surrender possession of such Acquired Assets to Buyer as of the Closing.

0. Each and every any federal, state, local, or foreign government or governmental
or regulatory authority, agency, board, bureau, commission, court, department, or other
governmental entity is hereby directed to accept any and all documents and instruments
necessary and appropriate to consummate the transactions contemplated by the Asset Purchase
Agreement.

10. Transfer of Assets Free and Clear. Pursuant to sections 105(a), 363(b), 363(f)

and 365 of the Bankruptcy Code, the Debtors are authorized to transfer the Acquired Assets in
accordance with the terms of the Asset Purchase Agreement. The Acquired Assets shall be
transferred to Buyer, and upon the Closing, such transfer shall: (a) be valid, legal, binding and
effective; (b) vest Buyer with all right, title and interest of the Debtors in the Acquired Assets;
and (c) be free and clear of all Claims in accordance with section 363(f) of the Bankruptcy Code,
with all Claims that represent interests in property to attach to the net proceeds of the Sale
Transaction, in the same amount and order of their priority, with the same validity, force and
effect which they have against the Acquired Assets, and subject to any claims and defenses the

Debtors may possess with respect thereto in each case immediately before the Closing.

13
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11. Except as otherwise provided in the Asset Purchase Agreement, all Persons (and
their respective successors and assigns) including, without limitation, all debt security holders,
equity security holders, governmental, tax and regulatory authorities, lenders, employees, former
employees, pension plans, multiemployer pension plans, labor unions, trade creditors and any
other creditors holding Claims against the Debtors or the Acquired Assets, are hereby forever
barred, estopped and permanently enjoined from asserting or pursuing such Claims against
Buyer, its Affiliates, successors or assigns, its property or the Acquired Assets, including,
without limitation, taking any of the following actions with respect to a Claim (other than an
Assumed Liability): (a) commencing or continuing in any manner any action or other proceeding
against Buyer, its Affiliates, successors or assigns, assets or properties; (b) enforcing, attaching,
collecting or recovering in any manner any judgment, award, decree, or order against Buyer, its
Affiliates, successors or assigns, assets, or properties; (c) creating, perfecting, or enforcing any
Claims against Buyer, its successors or assigns, assets or properties; (d) asserting a Claim as a
setoff, right of subrogation or recoupment of any kind against any obligation due Buyer or its
successors or assigns; or () commencing or continuing any action in any manner or place that
does not comply, or is inconsistent, with the provisions of this Order or the agreements or actions
contemplated or taken in respect thereof. No such Persons shall assert or pursue against Buyer
or its Affiliates, successors or assigns any such Claim.

12.  This Order (a) shall be effective as a determination that, as of the Closing, all
Claims, have been unconditionally released, discharged and terminated as to Buyer and the
Acquired Assets, and that the conveyances and transfers described herein have been effected,
and (b) is and shall be binding upon and govern the acts of all Persons, including all filing

agents, filing officers, title agents, title companies, recorders of mortgages, recorders of deeds,

14
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registrars of deeds, administrative agencies, governmental departments, secretaries of state,
federal and local officials and all other Persons who may be required by operation of law, the
duties of their office, or contract, to accept, file, register or otherwise record or release any
documents or instruments, or who may be required to report or insure any title or state of title in
or to any lease; and each of the foregoing Persons is hereby directed to accept for filing any and
all of the documents and instruments necessary and appropriate to consummate the transactions
contemplated by the Asset Purchase Agreement.

13. Following the Closing of the Sale Transaction, no holder of any Claim shall
interfere with Buyer’s title to or use and enjoyment of the Acquired Assets based on or related to
any such Claim or based on any actions the Debtors may take in these chapter 11 cases.

14, Except as expressly set forth in the Asset Purchase Agreement, Buyer and its
successors and assigns shall have no liability for any Claim, whether known or unknown as of
the Closing Date, now existing or hereafter arising, whether fixed or contingent, whether
derivatively, vicariously, as a transferee or successor or otherwise, of any kind, nature or
character whatsoever, including Claims arising under, without limitation: (a) any employment or
labor agreements or the termination thereof; (b) any pension, welfare, compensation or other
employee benefit plans, agreements, practices and programs, including, without limitation, any
pension plan of or related to any of the Debtors or any Debtor’s Affiliates or predecessors or any
current or former employees of any of the foregoing, or the termination of any of the foregoing;
(c) the Debtors’ business operations or the cessation thereof; (d) any litigation involving one or
more of the Debtors; and (e) any employee, workers’ compensation, occupational disease or
unemployment or temporary disability related law, including, without limitation, claims that

might otherwise arise under or pursuant to (i) the Employee Retirement Income Security Act of

15
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1974, as amended, (ii) the Fair Labor Standards Act, (iii) Title VII of the Civil Rights Act of
1964, (iv) the Federal Rehabilitation Act of 1973, (v) the National Labor Relations Act, (vi) the
Worker Adjustment and Retraining Notification Act of 1988, (vii) the Age Discrimination and
Employee Act of 1967 and Age Discrimination in Employment Act, as amended, (viii) the
Americans with Disabilities Act of 1990, (ix) the Consolidated Omnibus Budget Reconciliation
Act of 1985, (x) the Multiemployer Pension Plan Amendments Act of 1980,(xi) state and local
discrimination laws, (xii) state and local unemployment compensation laws or any other similar
state and local laws, (xiii) state workers’ compensation laws or (xiv) any other state, local or
federal employee benefit laws, regulations or rules or other state, local or federal laws,
regulations or rules relating to, wages, benefits, employment or termination of employment with
any or all Debtors or any predecessors; (xv) any antitrust laws; (xvi) any product liability or
similar laws, whether state or federal or otherwise; (xvii) any environmental laws, rules, or
regulations, including, without limitation, under the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. 88 9601, et seq., or similar state statutes; (xviii) any
bulk sales or similar laws; (xix) any federal, state or local tax statutes, regulations or ordinances,
including, without limitation, the Internal Revenue Code of 1986, as amended; and (xx) any
common law doctrine of de facto merger or successor or transferee liability, successor-in-interest
liability theory or any other theory of or related to successor liability.

15. If any Person that has filed financing statements, mortgages, mechanic’s liens, lis
pendens or other documents or agreements evidencing Claims against or in the Debtors or the
Acquired Assets shall not have delivered to the Debtors prior to the Closing of the Sale
Transaction, in proper form for filing and executed by the appropriate parties, termination

statements, instruments of satisfaction, releases of all interests which the Person has with respect
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to the Debtors or the Acquired Assets or otherwise, then with regard to the Acquired Assets that
are purchased by Buyer pursuant to the Asset Purchase Agreement and this Order (a) the Debtors
are hereby authorized and directed to execute and file such statements, instruments, releases and
other documents on behalf of the Person with respect to the Acquired Assets and (b) Buyer is
hereby authorized to file, register or otherwise record a certified copy of this Order, which, once
filed, registered or otherwise recorded, shall constitute conclusive evidence of the release of all
Claims against the Acquired Assets. This Order is deemed to be in recordable form sufficient to
be placed in the filing or recording system of each and every federal, state or local government
agency, department or office.

16. No Successor or Other Derivative Liability. By virtue of the Sale Transaction,

Buyer shall not be deemed to: (a) be a legal successor, or otherwise be deemed a successor to

any of the Debtors; (b) have, de facto or otherwise, merged with or into any or all Debtors; or

(c) be a mere continuation or substantial continuation of any or all Debtors or the enterprise or
operations of any or all Debtors.

17.  Assumption and Assignment of Leases. The Debtors are hereby authorized in

accordance with sections 105(a) and 365 of the Bankruptcy Code to assume and assign the
Leases to Buyer free and clear of all Claims, and to execute and deliver to Buyer such documents
or other instruments as may be necessary to assign and transfer the Leases to Buyer as provided
in the Asset Purchase Agreement. Upon the Closing, Buyer shall be fully and irrevocably vested
with all right, title and interest of the Debtors under the Leases and, pursuant to section 365(k) of
the Bankruptcy Code, the Debtors shall be relieved from any further liability with respect to the
Leases. Buyer acknowledges and agrees that from and after the Closing, subject to and in

accordance with the Asset Purchase Agreement, it shall comply with the terms of each assumed

17
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and assigned Lease in its entirety, including any indemnification obligations expressly contained
in such Lease that could arise as a result of events or omissions that occur from and after the
Closing, unless any such provisions are not enforceable pursuant to the terms of this Sale Order.

18.  All Cure Amounts shall be determined and paid in accordance with the Global
Bidding Procedures Order. Payment of the Cure Amounts shall be in full satisfaction and cure of
any and all defaults under the Leases, whether monetary or non-monetary. Each non-debtor
party to a Lease is forever barred, estopped and permanently enjoined from asserting against the
Debtors or Buyer, their successors or assigns or the property of any of them, any default existing
as of the date of the Sale Hearing if such default was not raised or asserted prior to or at the Sale
Hearing.

19.  An Adjourned Cure Objection (as such term is defined in the Global Bidding
Procedures Order) may be resolved after the Closing Date; provided that the Debtors maintain
the Cure Cost Reserve (as such term is defined in the Global Bidding Procedures Order).

20. Ipso Facto Clauses Ineffective. The Leases shall be transferred to, and remain in

full force and effect for the benefit of, Buyer in accordance with their respective terms, including
all obligations of Buyer as the assignee of the Leases, notwithstanding any provision in any such
Leases (including, without limitation, those of the type described in sections 365(e)(1) and (f) of
the Bankruptcy Code) that prohibits, restricts or conditions such assignment or transfer. There
shall be no rent accelerations, escalations, assignment fees, increases or any other fees charged to
Buyer or the Debtors as a result of the assumption or assignment of the Leases.

21. Upon the Debtors’ assignment of Leases to Buyer under the provisions of this
Order, no default shall exist under any Leases, and no counterparty to any Leases shall be

permitted to declare a default by any Debtor or Buyer otherwise take action against Buyer as a

18
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result of any Debtor’s financial condition, bankruptcy or failure to perform any of its obligations
under the relevant Lease. Any provision in a Lease that prohibits or conditions the assignment or
sublease of such Lease (including without limitation, the granting of a lien therein) or allows the
counterparty thereto to terminate, recapture, impose any penalty, condition on renewal or
extension, or modify any term or condition upon such assignment or sublease, constitutes an
unenforceable anti-assignment provision that is void and of no force and effect. The failure of
the Debtors or Buyer to enforce at any time one or more terms or conditions of any Lease shall
not be a waiver of such terms or conditions, or of the Debtors’ and Buyer’s rights to enforce
every term and condition of the Lease.

22. No Breach of Union Obligations. The unions affected by the sale of the

Acquired Assets did not object to such sale and have waived their rights to assert against any of
Buyer, the Debtors, the Debtors’ estates, or any other party any claims or other rights arising
under the successorship provisions of any collective bargaining agreement or similar agreement
in relation to such sale, and no union shall have any such claims or other rights against such
parties arising under the successorship provisions of any collective bargaining agreement or
similar agreement in relation to such sale.

23.  Statutory Mootness. The transactions contemplated by the Asset Purchase

Agreement are undertaken by Buyer in good faith, as that term is used in section 363(m) of the
Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization
provided herein of the Sale Transaction shall neither affect the validity of the Sale Transaction
nor the transfer of the Acquired Assets to Buyer, free and clear of Claims, unless such

authorization is duly stayed before the Closing pending such appeal.

19
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24. No Avoidance of Asset Purchase Agreement. Neither the Debtors nor Buyer

has engaged in any conduct that would cause or permit the Asset Purchase Agreement to be
avoided or costs and damages to be imposed under section 363(n) of the Bankruptcy Code.

25.  Waiver of Bankruptcy Rules 6004(h) and 6006(d). Notwithstanding the

provisions of Bankruptcy Rules 6004(h) and 6006(d) or any applicable provisions of the Local
Rules, this Order shall not be stayed after the entry hereof, but shall be effective and enforceable
immediately upon entry, and the fourteen (14) day stay provided in Bankruptcy Rules 6004(h)
and 6006(d) is hereby expressly waived and shall not apply. Any party objecting to this Order
must exercise due diligence in filing an appeal and pursuing a stay within the time prescribed by
law and prior to the Closing, or risk its appeal will be foreclosed as moot.

26. Personally Identifiable Information. After giving due consideration to the

facts, circumstances and conditions of the Asset Purchase Agreement, as well as the applicable
reports of the consumer privacy ombudsman filed with the Court, which Buyer agrees to comply
with, no showing was made that the sale of any personally identifiable information contemplated
in the Asset Purchase Agreement, subject to the terms of this Order, would violate applicable
nonbankruptcy law.

217. Binding Effect of this Order. The terms and provisions of the Asset Purchase

Agreement and this Order shall be binding in all respects upon, or shall inure to the benefit of,
the Debtors, their estates and their creditors, Buyer, and their respective Affiliates, successors
and assigns, and any affected third parties, including all Persons asserting Claims,
notwithstanding any subsequent appointment of any trustee, examiner or receiver under any

chapter of the Bankruptcy Code or any other law, and all such provisions and terms shall
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likewise be binding on such trustee, examiner or receiver and shall not be subject to rejection or
avoidance by the Debtors, their estates, their creditors or any trustee, examiner or receiver.

28. Conflicts; Precedence. In the event that there is a direct conflict between the

terms of this Order and the terms of (a) the Asset Purchase Agreement, or (b) any other order of
this Court, the terms of this Order shall control. Nothing contained in any chapter 11 plan
hereinafter confirmed in these chapter 11 cases, or any order confirming such plan, shall conflict
with or derogate from the provisions of the Asset Purchase Agreement or the terms of this Order.

29. Modification of Asset Purchase Agreement. The Asset Purchase Agreement,

and any related agreements, documents or other instruments, may be modified, amended or
supplemented by the parties thereto, in a writing signed by each party, and in accordance with
the terms thereof, without further order of the Court; provided that any such modification,
amendment or supplement does not materially change the terms of the Asset Purchase
Agreement or any related agreements, documents or other instruments.

30. Bulk Sales. No bulk sales law, or similar law of any state or other jurisdiction
shall apply in any way to the transactions contemplated by the Asset Purchase Agreement, the
Sale Motion or this Order.

31. Retention of Jurisdiction. This Court shall retain exclusive jurisdiction to,

among other things, interpret, enforce and implement the terms and provisions of this Order and
the Asset Purchase Agreement, all amendments thereto, any waivers and consents thereunder
(and of each of the agreements executed in connection therewith), to adjudicate disputes related

to this Order or the Asset Purchase Agreement (and such other related agreements, documents or
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other instruments) and to enforce the injunctions set forth herein.

Dated: October 29, 2015
White Plains, New York

/s/Robert D. Drain
UNITED STATES BANKRUPTCY JUDGE

22
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this “Agreement8nitered into as of October 9, 2015 by and
among The Great Atlantic & Pacific Tea Company,.Ire Maryland corporation (“A&P”"), APW
Supermarkets, Inc., a New York corporation, A&P IRBeoperty, LLC, a Delaware limited liability
company, and A&P Live Better, LLC, a Delaware liedtliability company (each, a wholly-owned
Subsidiary of A&P and, together with A&P, “Selleysand King Kullen Grocery Co., Inc., a New York
corporation (“Buyer”). Sellers and Buyer are rederto collectively herein as the “Parties”.

WITNESSETH

WHEREAS, Sellers and certain of their affiliatdedi petitions for relief under chapter 11 of title
11 of the United States Code (the “Bankruptcy Cpada’July 19, 2015 in the United States Bankruptcy
Court for the Southern District of New York (thedBkruptcy Court”);

WHEREAS, Sellers operate the supermarket at thatitmts set forth in_Schedule 3.5 of the
Disclosure Schedule (as defined below) under tmeendValdbaums” (each a “Store” and, collectively,
the “Stores”); and

WHEREAS, Sellers desire to sell, transfer and assigBuyer, and Buyer desires to purchase,
acquire and assume from Sellers, all of the Acglukssets (as defined below) and Assumed Liabilities
(as defined below), all as more specifically predderein.

NOW, THEREFORE, in consideration of the mutual pisea herein made, and in consideration
of the representations, warranties and covenamésrheontained, the Parties hereby agree as follows

ARTICLE |
DEFINITIONS

Section 1.1  Definitions. For purposes of this Agreement:

“A&P" has the meaning set forth in the preamble.

“Acquired Assets” means all of Sellers’ right, ditland interest in and to all of the following
assets of Sellers used or held for use exclusiwelthe operation of the Stores and (to the extent
applicable) located at the Stores on the applicehbsing Date, and to be acquired, in the aggregsdte
the Closings:

(a) [Reserved];
(b) the Pharmacy Inventory (other than Excluded Invenio

(© to the extent transferable under applicable Lae,Rharmacy Records; provided,
however, if Buyer determines to purchase docunmutigect to applicable Law regarding privacy
related to the Business, the costs of a privacyudisiman relating solely to such documents
purchased by Buyer, to the extent that the Bankyu@burt requires a privacy ombudsman to be
appointed, shall be borne equally between Buyethemne hand, and Sellers, on the other hand;

(d) the Furnishings and Equipment owned by Sellers;

(e) the Leases, together with (to the extent of thdeBglinterest therein) the
buildings, fixtures and improvements located oratbached to such real property, and all rights
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arising therefrom, and all tenements, hereditamemgurtenances and other real property rights
appertaining thereto, subject to the rights ofapplicable landlord (including rights to ownership
or use of such property) under such Leases;

() the Affected Labor Agreements, solely to the ex&sgumed (collectively with
the Leases, the “Transferred Contracts”);

(9) without duplication of any Prorated Charges, allS#llers’ security deposits
listed on_Schedule 1.1(a), prepaid rent, and pdepapenses previously paid by Sellers to fulfill
Sellers’ obligations under the Leases and, to xtent transferable, other deposits relating to the
Stores under any of the Transferred Contractsecilely, the “Prepaid Expenses”);

(h) to the extent assignable or transferable, all wiga related to any of the
foregoing;

)] all rights, privileges, refunds, credits, claimsunterclaims, defenses, demands,
causes of action, choses in action, indemnificatights, rights of recovery or setoff of any kind
relating to the Acquired Assets or the Assumed ilitas;

(), subject to _Section 5.11, all insurance claims p&gdiand any proceeds
therefrom, in respect of any of the Acquired Assatshe Assumed Liabilities (the “Assigned
Insurance Claims”);

(K) all Permits of Sellers relating exclusively to tBeores that are assignable or
transferable to Buyer pursuant to the BankruptcgeCand other applicable Law (the “Assigned
Permits”) (for the avoidance of doubt, solely te #xtent the applicable Governmental Authority
consents to or otherwise approves the assignmerdrsfer of the applicable Permit (but only to
the extent that such consent or approval is redquiyethe terms of such Permit));

)] all rights to the telephone and facsimile lines andhbers of the Stores (to the
extent assignable or transferable to Buyer);

(m) copies of personnel files of the Covered Employed® accept offers of
employment (excluding medical records and subj@anployee consent to the extent required
by applicable Law);

(n) all state lottery equipment which can be assigretlamsferred with the consent
of the state lottery (but subject to the receiptwth consent); and

(o) Improvements located at a Store;

provided, however, notwithstanding anything to ttentrary set forth in this definition, the
Acquired Assets shall not include any Excluded #ssse

“Additional Privacy Considerations” means any pdyaor security requirements (other than
HIPAA Commitments) imposed by federal or state Lamwvhealthcare data, including state healthcare
data breach notification Laws and related statswoer protection Laws.

“Affected Assets” has the meaning set forth in Bech.11(a).

“Affected Labor Agreements” means the collectivedaining agreements covering any of the
Covered Employees, each of which is listed on Sdaleed.1(b), other than any Affected Labor
Agreement that is deemed an Excluded Asset purso&ection 6.3.

“Affected Unions” means the unions identified orh&dule 1.1(c).
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“Affiliate” means, with respect to any specified rBen, any other Person that directly, or
indirectly through one or more intermediaries, colst is controlled by, or is under common control
with, such specified Person, where “control” metirespower, directly or indirectly, to direct or cauthe
direction of the management and policies of anoffenson, whether through the ownership of voting
securities, by contract, or otherwise.

“Agreement” has the meaning set forth in the prdamb

“Allocation Objection Notice” has the meaning setth in Section 2.7.

“Allocation Principles” has the meaning set fonthSection 2.7.

“Antitrust Law” means the Sherman Act, the ClaytAnot, the HSR Act, the Federal Trade
Commission Act, and all other laws and orders #rat designed or intended to prohibit, restrict or
regulate actions having the purpose or effect ohopolization or restraint of trade or lessening of
competition through merger or acquisition, whetihehe United States or elsewhere.

“Assigned Insurance Claims” has the meaning séh farthe definition of Acquired Assets.

“Assigned Permits” has the meaning set forth indé#nition of the Acquired Assets.

“Assignment and Assumption Agreement” has the nrepseét forth in Section 2.5(c).

“Assumed Liabilities” means the following Liabils of each of the Sellers, which shall be
assumed by Buyer, in the aggregate, at the Clasings

(a) all Liabilities under the Leases arising from arfterathe applicable Closing
Date, excluding all applicable Cure Costs;

(b) all amounts allocated to Buyer under Section 2d8%ection 6.5;

(© all Liabilities relating to or arising out of thevaership or operation of the Stores
or any Acquired Asset from and after the applicalilesing Date; and

(d) (i) to the extent Buyer agrees to assume an Aftedtabor Agreement, all
Liabilities under such Affected Labor Agreemenbtassumed by Buyer in accordance with the
provisions of Section 6.3 (for the avoidance oflatpincluding any related Cure Costs) or (ii) to
the extent that any Affected Union enters into adMed Labor Agreement with Buyer, all
Liabilities arising under such Modified Labor Agment, in each case, arising from and after the
applicable Closing Date.

“Auction” has the meaning set forth in Section 8)4(

“Back-up Termination Date” means the first to ocoti(a) sixty (60) days after the entry of the
sale order approving a Competing Bid, (b) consurionatf the transaction with the winning bidder at
the Auction, (c) Buyer’s receipt of notice from Bes of the release by Sellers of Buyer's obligadio
under _Section 5.4(d), and (d) November 30, 2015.

“Bankruptcy Cases” means the contemplated Chapttecakes of Sellers and certain of their
Affiliates.

“Bankruptcy Code” has the meaning set forth inrdmtals.

“Bankruptcy Court” has the meaning set forth in teeitals.
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“Bidding Procedures Order” means that certain omfethe Bankruptcy Court Approving (a)
Global Bidding Procedures, (b) Bid Protections @&dnto Certain Stalking Horse Purchasers, (c) the
Form and Manner of Notice of Auctions, Sale Tratieas and Sale Hearing, (d) the Assumption and
Assignment Procedures, and (e) the Date for Austimecessary, and Sale Hearings, dated Augyst 11
2015 (ECF No. 495).

“Bill of Sale” has the meaning set forth in Sect@b(c).

“Bonding Requirements” means standby letters oflicrguarantees, indemnity bonds and other
financial commitment credit support instrumentsiés by third parties on behalf of Sellers or anthefr
respective Subsidiaries or Affiliates regarding ahyhe Acquired Assets.

“Business” means the operation of the Stores tigiSe

“Business Day” means any day, other than a Satyrfflapday and any day which is a legal
holiday under the laws of the State of New Yorksoa day on which banking institutions locatedha t
State of New York are authorized or required by laawther governmental action to close.

“Buyer” has the meaning set forth in the preamble.

“Buyer Labor Agreement” has the meaning set fantBéction 6.3.

“Buyer Proration Amount” has the meaning set fantsection 2.8(a).

“Cash Equivalents” means cash, checks, money qrfiends in time and demand deposits or
similar accounts, marketable securities, short-temmestments, and other cash equivalents and liquid
investments.

“Cash Purchase Price” has the meaning set forBeation 2.3(a).

“Closing” has the meaning set forth_in Section 2.4.

“Closing Cash Payment” shall mean, with respectrtp Closing, an amount in cash equal to the
sum of (a) the aggregate amount of the Per-StorehBse Price for the Stores being acquired at the
applicable Closing as set forth on Exhibit E hergtas (b) the aggregate Inventory Purchase Price plus
$80,000 per Store for the Stores being acquirgtdeatpplicable Closinglus (c) the aggregate Prepaid
Expenses Amount in respect of the Stores beingimahat the applicable Closinglus (d) the aggregate
Seller Proration Amount in respect of the Storésdacquired at the applicable Closing, if anmynus
(e) the aggregate Buyer Proration Amount in respécthe Stores being acquired at the applicable
Closing, andminus (f) the aggregate Percentage Rent Reduction Amiourdspect of the Stores being
acquired at the applicable Closing, if any (sucinsas may be adjusted pursuant_to Section 2.3(c),
Section 5.7, Section 5.11 and/or Section 6.5 i €hasing).

“Closing Date” has the meaning set forth in Secfat(b).
“Closing Statement” has the meaning set forth ictiSe 2.5(a).

“COBRA" has the meaning set forth in Section 6.4(f)
“Competing Bid” has the meaning set forth in Satbo4(b).

“Confidentiality Agreement” means the confidentialagreement entered into by Buyer and
Sellers in connection with the transactions contated hereby.

“Consent” means any consent, approval, authorizati@iver, or notification of a Person.
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“Contract” means any agreement, contract, arranggraemmitment, promise, obligation, right,
instrument, document or other similar understandimpich in each case is in writing and any
amendments thereto.

“Contracting Parties” has the meaning set fortBégtion 9.14.

“Covered Employee” means an employee of A&P or @ihiys Subsidiaries at the Closing whose
duties relate primarily to the operation of anytled Stores, including such employees who are ort-sho
term disability or any other approved leave of albseas of the Closing.

“Cure Costs” means any and all amounts, costs pereses that must be paid or actions or
obligations that must be performed or satisfiedspant to section 365(b)(1) of the Bankruptcy Canle t
effectuate, pursuant to the Bankruptcy Code, tiseraption by the applicable Seller and assignment to
Buyer of the Transferred Contracts, as determinethé Bankruptcy Court or agreed to by Sellers and
the non-Seller counterparty to the applicable Tiemsd Contract.

“Decree” means any judgment, decree, ruling, injien¢ assessment, attachment, undertaking,
award, charge, writ, executive order, administeatowder, or any other order of any Governmental
Authority.

“Disclosure Schedule” has the meaning set forthriicle 111.

“Employee Benefit Plan” has the meaning set fantBection 3.11(a).

“Environmental Law” means any applicable foreigaddral, state or local statute, regulation,
ordinance, or rule of common law currently in effeelating to pollution, the protection of the
environment or natural resources.

“ERISA” means the Employee Retirement Income Ségéit of 1974, as amended.
“Escrow Agent” means Titlevest Services LLC, a Néark Limited Liability Company.

“Escrow Agreement” means that certain Escrow Agessindated as of the date hereof, by and
among Sellers, Buyer, and the Escrow Agent, a odpyhich is attached hereto as Exhibit A.

“Escrow Amount” has the meaning set forth in Set2a3(b).

“Excluded Assets” means all assets of Sellers &aoi applicable Closing that are not expressly
included in the Acquired Assets, including:

(@) any asset of Sellers that is (i) not located in $beres and not used or held for
use exclusively in the operation of the Storedipinseparable from any other business of Sellers
or any of their Affiliates (other than the operatiof the Stores), in each case, including (A)
organizational documents, qualifications to condumisiness as a foreign corporation,
arrangements with registered agents relating t@idar qualifications, taxpayer and other
identification numbers, seals, minute books, stwvaksfer books, stock certificates, and other
documents relating to Sellers’ organization, maiatee, existence, and operation; (B) books and
records related to (1) Taxes paid or payable biefebr (2) any claims, obligations or liabilities
not included in Assumed Liabilities; (C) any Takurad, deposit, prepayment, credit, attribute, or
other Tax asset of or with respect to either ofSdlers, other than a Tax refund or credit that is
attributable to any Tax for which Buyer is respbiesiunder Section 2.8 or Section 6.5; and (D)
any assets not customarily based or located &tires;

(b) capital stock of any of A&P’s Subsidiaries;
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(© all Cash Equivalents and accounts receivable;
(d) all Permits other than the Assigned Permits;

(e) all insurance policies and binders and all claimefunds and credits from
insurance policies or binders due or to becomevdtierespect to such policies or binders, other
than the Assigned Insurance Claims;

() all of Sellers’ rights under this Agreement or &wglated Agreement;

(9) all of Sellers’ rights under any Contracts primariélated to any Excluded Asset
and under all other Contracts other than the Teairesfi Contracts;

(h) any and all automobiles, trucks, tractors, andetrs

)] any other rebate or refund arising from the operatf the Stores prior to the
applicable Closing;

()] all Intellectual Property owned, used, or helddse by Sellers, including, for the
avoidance of doubt, the names “A&P Liquors,” “A&PWaldbaums,” “Superfresh,” “Food
Emporium,” “Food Basics,” “Best Cellars,” “PathmdrkFoodmart” and all other marks set forth
on Schedule 1.1(d) of the Disclosure Schedulenamye or trademark, service mark, trade name,
logo, trade dress, Internet domain name or othdicien of origin that includes, relates to or
derives from any such name, or any related ablemi® acronyms or other formatives based on
any such name, whether alone or in combination aiith other words, phrases, or designs, and
all registrations, applications and renewals thieralb rights and goodwill associated therewith
and any name or trademark, service mark, trade hboge, Internet domain name, or other
indicia of origin that is confusingly similar theoeor derived therefrom (collectively, the “Seller
Marks™);

(K) all leased equipment located at or used in theeStas listed on Schedule 1.1(e)
and all POS/order entry equipment and other commytstems (including, but not limited to,
front-end scanners, scales, keyboards, displaysstm@ controllers; DSD receiving system;
global equipment/check cashing system; Veriphon&RBnk/credit processing; store time and
attendance system (PC and clock); and store ogleandhelds (Telxons), if any), and otlrer
store processors, direct access storage deviadglegtronic funds transfer devices;

)] the Furnishings and Equipment described_on Schetidlf) (the “Excluded
Furnishings and Equipment”);

(m) all Contracts other than the Transferred Contracts;
(n) all General Inventory and all Excluded Inventory;

(0) all other assets bearing any of the Seller Marltserothan Furnishings and
Equipment; and

(p) all customer data and information derived from biexthloyalty promotion or co-
branded credit card programs and other similarimétion related to customer purchases at the
Stores.

“Excluded Furnishings and Equipment” has the maggiet forth in the definition of Excluded
Assets.

“Excluded Inventory” has the meaning set forth éti®n 2.6(a).
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“Excluded Liabilities” means all Liabilities of Sets that are not Assumed Liabilities, including,
without limitation, the following:

(@) any Liability not relating to or arising out of tf&tores or the Acquired Assets,
including any Liability relating to or arising oaf the Excluded Assets;

(b) any Liability for Taxes (that are not Assumed Llgaigis) (i) attributable to the
Acquired Assets or the operation of the Stores wapect to any taxable period or portion
thereof that ends on or prior to the applicablestig Date, (ii) imposed on Sellers, or (iii)
allocated to Sellers pursuant to Section 2.8 anti3e6.5;

(© except as provided in Section 6.4, all Liabilitretating to employees of Sellers
or any of their respective Subsidiaries (includimgthout limitation, the Covered Employees) in
connection with withheld payroll Taxes, payroll, faman’s compensation benefits, and
employee withholding, or otherwise relating to swhployees for periods on or prior to the
applicable Closing Date;

(d) all accounts payable;

(e) all Liabilities of Sellers under this Agreementasty Related Agreement and the
transactions contemplated hereby or thereby;

() all Liabilities allocable to the period prior toetlapplicable Closing Date under or
with respect to the Transferred Contracts;

(9) all Cure Costs (other than those with respect toAdfected Labor Agreements,
to the extent assumed by Sellers at the directi@uger);

(h) for the avoidance of doubt, all Liabilities relagimo the ownership or operation
of the Stores or any Acquired Asset prior to thpligable Closing Date, except as provided in
Section 2.8 and Section 6.5; and

)] except as provided in_Section 6.4, all Liabilities Sellers or any of their
respective Subsidiaries or any ERISA Affiliate wispect to any Employee Benefit Plan or any
other compensation or benefit plan, program, polégyreement or arrangement of any Seller or
any Subsidiary thereof. For the avoidance of do#@xcluded Liabilities shall include any
withdrawal liability incurred by Sellers (or any tifem) or any of their Affiliates under Title IV
of ERISA, including any such liability arising owf the transactions contemplated by this
Agreement.

“Furnishings and Equipment” means all trade figiyr shopping carts, aisle markers, store
models, shelving, display racks and refrigeratignigment owned by Sellers and located at the Stores
but excluding any such items bearing any Seller iM&rsuch Seller Mark cannot be concealed or
removed by Buyer in accordance with Section 6.9.

“GAAP” means United States generally accepted aumog principles consistently applied.

“General Inventory” means all usable and saleabl®df beverages (including, to the extent
transferable to Buyer under applicable Law, alchhahd other merchandise and products (including
general merchandise but excluding greeting camstéd at and offered for sale to customers at the
Stores on the applicable Closing Date, but notuiticlg Excluded Inventory.
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“Governmental Authority” means any federal, stalecal, or foreign government or
governmental or regulatory authority, agency, bpéuteau, commission, court, department, or other
governmental entity.

“Healthcare Governmental Authority” means the Uti&ates Department of Health and Human
Services, the Centers for Medicare and Medicaidi&es, the U.S. Drug Enforcement Administration,
and any applicable state board of pharmacy.

“Healthcare Laws” means any applicable Law of amalthcare Governmental Authority with
respect to regulatory matters relating to the sald dispensing of pharmaceuticals and controlled
substances, and the provision, administration,cnmilyment for pharmacy products or services.

“HIPAA” means the Health Insurance Portability akectountability Act of 1996, as amended by
the Health Information Technology for Economic &lahical Health Act.

“HIPAA Commitments” means any applicable data privaor security requirements under
HIPAA.

“HIPPA Privacy Standards” has the meaning set fortBection 6.10(a).

“Hired Covered Employee” means a Covered Employbe i8 hired by, and commences work
with, Buyer at a Store acquired by Buyer under Agseement.

“HSR Act” means the Hart-Scott-Rodino Antitrust Immpgements Act of 1976.

Improvements” means Seller's interest in all ofe ttbuildings, building fixtures and
improvements located on, attached to or withinSt@es which are not Excluded Assets.

“Initial Closing” has the meaning set forth in Sent2.4(a).
“Initial Closing Date” has the meaning set forthSaction 2.4(a).

“Intellectual Property” means (a) all issued pageahd patent applications, together with all
reissuances, continuations, continuations-in-ghivisionals, extensions and reexaminations ther@nf;
all trademarks, service marks, trade dress, lagade names, and Internet domain names, togettier wi
all goodwill associated therewith, and all appii@as, registrations, and renewals in connection
therewith; (c) all copyrights, together with albistrations and applications for registration tf@rend
renewals in connection therewith; (d) all traderse; know-how, technology, improvements, and
inventions; and (e) all computer software (inclgddata and databases).

“Inventory” means all Pharmacy Inventory.

“Inventory Date” has the meaning set forth in Sut.6(a).
“Inventory Purchase Price” has the meaning sehfiorSection 2.6(a).

“Inventory Taker” has the meaning set forth in 8tP.6(a).
“IRC” means the Internal Revenue Code of 1986 nasraled.

“IRS” means the Internal Revenue Service.

“Knowledge” of Sellers (and other words of similarport) means the actual knowledge of any
Person holding a position of senior vice presiaergenior thereto at Sellers.
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“Law” means any constitution applicable to, and atgtute, treaty, code, rule, regulation,
ordinance, or requirement of any kind of, any Gawegntal Authority.

“Lease Assignment and Assumption Agreement” hasrtbaning set forth in Section 2.5(c).

“Leases” means all master leases, leases, subldasesses, concessions, options, contracts,
easements, reciprocal easements, termination agnégnsubordination agreements, nondisturbance and
attornment agreements, lease guarantees, estmgfigtates and other agreements (written or peadyl
any amendments, assignments, extensions, renewadsipplements to the foregoing, and recorded
memoranda of any of the foregoing, pursuant to kviaicy Seller holds or has granted any leasehold or
subleasehold estates and other rights to use apgcany Store or any premises used exclusively in
connection with a Store or a store or other presnieeated in a shopping center in which a Store is
located.

“Liability” means any indebtedness, liability or lggation of whatever kind or nature (whether
known or unknown, whether asserted or unassertedth&r absolute or contingent, whether accrued or
unaccrued, whether liquidated or unliquidated, Wweetmatured or unmatured, whether determined or
determinable, and whether due or to become duejdksss of when arising.

“Lien” means (a) any mortgage, pledge, lien, chatggothecation, claim, security interest,
option, right of first refusal, easement, secuatyyeement or other encumbrance or restriction erugie
or transfer of any property, including any condiabsale or other title retention Contract or éeasthe
nature thereof; and (b) any subordination arrangemefavor of another Person; provided, howevesf t
“Lien” shall not be deemed to include any licenséntellectual Property.

“Litigation” means any action, cause of actiontsdiaim, investigation, audit, demand, hearing
or proceeding, whether civil, criminal, adminisivat or arbitral, whether at law or in equity andether
before any Governmental Authority.

“Material Adverse Effect” means any effect, changendition, circumstance, development or
event that, individually or in the aggregate with ather effects, changes, conditions, circumstance
developments or events has had, or would reasorebBxpected to have, a material adverse effect on
the business, assets, operation, condition (fisduwociotherwise) or results of operation of theiBess or
the Acquired Assets (excluding the Excluded Asaatsthe Excluded Liabilities), taken as a wholbgot
than any effect, change, condition, circumstane¥elbpment or event arising from or related to: (a)
general business or economic conditions in anyh@fgeographical areas in which the Stores opgjate;
any condition or occurrence affecting retail grgcgenerally; (c) national or international politicar
social conditions, including the engagement by eayntry in hostilities, whether commenced before or
after the date hereof and whether or not pursuathtet declaration of a national emergency or wathe
occurrence of any military or terrorist attack; {mancial, banking, or securities markets (inchglany
disruption thereof or any decline in the price etwwities generally or any market or index); (e th
occurrence of any act of God or natural disasteduding any fire, flood, hurricane, tornado, oheat
weather event; (f) changes in Law or accountingesul(g) the taking of any action expressly
contemplated by this Agreement or any Related Agesd or taken with the prior written consent of
Buyer; (h) any filing or motion made under sectidid3 or 1114 of the Bankruptcy Code with respect t
any unions, employees, retirees, retiree benefitobective bargaining agreements; (i) the salamy
other assets or stores (other than the Acquire@t8sso any third parties by any Seller or anytsf i
Affiliates; (j) any effects or changes arising framrelated to the breach of the Agreement by Buger
(k) the filing of the Bankruptcy Cases or (l) aryike or labor dispute; provided, however, thathe
case of the foregoing clauses (a) through (f), seffects, changes, conditions, circumstances,
developments or events shall be taken into accioudetermining whether any material adverse effect
has occurred to the extent that any such effeti@nges, conditions, circumstances, developments or
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events have, or would reasonably be expected te,havdisproportionate effect on the Business
(excluding the Excluded Assets and the Excludedbiliiees) or the Acquired Assets relative to other
participants operating in the retail grocery indyst

“Modified Labor Agreement” means a new collectivardmining agreement with an Affected
Union that is entered into by Buyer and an Affedtktdon.

“Non-Party Affiliates” has the meaning set forthSection 9.14.

“Ordinary Course of Business” means the ordinarg asual course of normal day to day
operations of the Business through the date hemwfistent with past practice.

“Outside Date” has the meaning set forth in Sec8drib)(ii).

“Parties” has the meaning set forth in the preamble

“Percentage Rent Reduction Amount” has the measgmdorth in Section 2.8(f).

“Permit” means any franchise, approval, authort@ati permit, license, order, registration,
certificate, variance or similar right obtainedrfr@any Governmental Authority.

“Permitted Lien” means (a) Liens for Taxes not getinquent or which are being contested in
good faith by appropriate proceedings; (b) mechHaniworkmen’s, repairmen’s, warehousemen’s,
carrier’s or other similar Liens, including all &teory liens, arising or incurred in the Ordinargutse of
Business, that in each case have been bonded owéreswise secured in a manner acceptable to Buyer
in Buyer's reasonable discretion; (c) with resgedeased or licensed real or personal properg/tehms
and conditions of the Lease applicable theretow(t) respect to real property, zoning, buildingles
and other land use laws regulating the use or @eypof such real property or the activities cornedc
thereon which are imposed by any Governmental Aitthbaving jurisdiction over such real property;
(e) easements, covenants, conditions, restricaodsother similar matters affecting title to reedgerty
and other encroachments and title and survey deteithh respect to any Store that do not or would no
reasonably be expected to adversely affect theewuwccupancy or use of such real property in any
material respect; (f) matters that would be disatben an accurate survey of the real propertydbatot
or would not reasonably be expected to adversdbctathe current occupancy or use of such real
property in any material respect; (g) any liensvainan any title commitment, report or policy, or
otherwise of record that do not or would not reakiyn be expected to adversely affect the current
occupancy or use of the real property in any malteespect; (h) any other Liens that Buyer has esgly
stated are acceptable to Buyer in a writing dedideto Sellers; and (i) any Liens on the fee prgpert
underlying any Lease not created by such tenantrusdch Lease, and that do not or would not
reasonably be expected to adversely affect theewuwccupancy or use of such real property in any
material respect.

“Person” means an individual, a partnership, a @ajon, a limited liability company, an
association, a joint stock company, a trust, atjeénture, an unincorporated organization, or atmgio
entity, including any Governmental Authority or agrpup of any of the foregoing.

“Per-Store Purchase Price” shall mean the amourfbgé opposite the name and store number
for each Store on Exhibit E.

“Pharmacy Inventory” shall mean all pharmaceutingaéntories owned by Sellers and located at
the Stores as of the applicable Inventory Datduding (a) all legend drugs and controlled substanc
required by Law to be dispensed under the supervisf a registered or licensed pharmacist andl(b) a
over-the-counter pharmaceutical inventories, batughng any proprietary branded products.
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“Pharmacy Licenses” has the meaning set forth oti&@e5.7(b).

“Pharmacy Records” shall mean all files, presaviptirecords, customer records, lists and
profiles, documents, instruments, papers, bookstdre computer files and records and all othexonds
of Sellers and in any media solely to the extewtustvely related to the Stores; in each casetingldo
the patients, doctors, pharmaceuticals, contraigzstances and prescriptions dispensed by or &li¢ide
Stores.

“Pre-Closing Loss” has the meaning set forth intiad.11(a).

“Prepaid Expenses” has the meaning set forth inléfimition of Acquired Assets.

“Prepaid Expenses Amount” has the meaning set for8ection 2.3(a).

“Proposal” has the meaning set forth in Section 6.3
“Prorated Charges” has the meaning set forth ini@e2.8(a).
“Proration Period” has the meaning set forth int®ed5.5(b).
“Purchase Price” has the meaning set forth in 88&i3(a).

“Purchase Price Allocation” has the meaning sehfor Section 2.7.

“Purchase Price Reduction” has the meaning sét for§ection 2.3(c).

“Related Agreements” means the Bills of Sale amdAbksignment and Assumption Agreements.

“Removed Store” has the meaning set forth in Sedid1(b)(iii)(x).

“Representative” means, when used with respectRaraon, such Person’s controlled Affiliates
(including Subsidiaries) and such Person’s and ahythe foregoing Persons’ respective officers,
directors, managers, members, shareholders, psrteenployees, agents, representatives, advisors
(including financial advisors, bankers, consultal@gal counsel, and accountants), and financingces.

“Sale Hearing” means a hearing before the Bankyu@urt to approve this Agreement and the
Sale Order.

“Sale Order” means an order of the Bankruptcy CGourtsubstantially the form set forth in
Exhibit D with such changes as are reasonablyfaetesy to the Parties, (a) approving (i) this Agreent
and the execution, delivery, and performance ble&ebf this Agreement and the other instruments an
agreements contemplated hereby; (ii) the saleeoftquired Assets to Buyer free and clear of atinsi,
other than any Permitted Liens or any Assumed Litegs; (iii) the assumption of the Assumed Liatids
by Buyer on the terms set forth herein; and (iv¢ @issumption and assignment to Buyer of the
Transferred Contracts on the terms set forth he(bjndetermining that Buyer is a good faith puszra
and (c) providing that the Closings will occur krardance with the terms and conditions hereof.

“Second Requests” has the meaning set forth in@est3(a).

“Seller Marks” has the meaning set forth in themébn of Excluded Assets.

“Seller Proration Amount” has the meaning set fantiection 2.8(a).

“Sellers” has the meaning set forth in the preamble

“Sellers’ Accounts” has the meaning set forth ict®m 2.5(b).
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“Stores” has the meaning set forth in the recitals.

“Subsequent Closing” has the meaning set fortheictiSn 2.4(b).

“Subsequent Closing Date” has the meaning set for8ection 2.4(b).

“Subsidiary” means, with respect to any Persorammyndate, any other Person (a) the accounts of
which would be consolidated with and into thosehaf applicable Person in such Person’s consolidated
financial statements if such financial statemengsewprepared in accordance with GAAP as of such dat
or (b) of which securities or other ownership iet#s representing more than fifty percent (50%hef
equity or more than fifty percent (50%) of the oy voting power or, in the case of a partnersmigre
than fifty percent (50%) of the general partnershiprests or more than fifty percent (50%) of finefits
or losses are, as of such date, owned, controlidtklol by such Person or one or more subsidiafies o
such Person.

“Tax” or “Taxes” means any United States federtdl{es local or foreign income, gross receipts,
license, payroll, employment, excise, stamp, octopa premium, windfall profits, environmental
(including taxes under section 59A of the IRC), tooss duties, capital stock, franchise, profits,
withholding, social security (or similar), unempiognt, disability, real property, personal propesgles,
use, transfer, registration, value added, alteraair add-on minimum, estimated or other tax of kng
whatsoever, whether computed on a separate or lodetsal, unitary or combined basis or in any other
manner, including any interest, penalty or additizereto, whether disputed or not.

“Tax Return” means any return, declaration, repodjm for refund or information return or
statement relating to Taxes, including any schedulattachment thereto, and including any amendment
thereof.

“Transfer Tax” has the meaning set forth in Sectdb(a).

“Transferred Contracts” has the meaning set fortté definition of Acquired Assets.

“WARN Act” means, collectively, the Worker Adjustmieand Retraining Notification Act of
1989 and any similar state or local law.

Section 1.2  Interpretations. Unless otherwise indicated het@ithe contrary:

(@ When a reference is made in this Agreement to aicldy Section, Exhibit,
Schedule, clause or subclause, such referencetshédl an Article, Section, Exhibit, Schedule,
clause or subclause of this Agreement.

(b) The words “include,” “includes” or “including” andther words or phrases of
similar import, when used in this Agreement, shml deemed to be followed by the words
“without limitation.”

© The words “hereof,” “herein” and “hereunder” and rd® of similar import,
when used in this Agreement, refer to this Agrednama whole and not to any particular
provision of this Agreement.

(d) The word “if” and other words of similar import $hiae deemed, in each case, to
be followed by the phrase “and only if.”

(e) The use of “or” herein is not intended to be exekels

() The definitions contained in this Agreement areliapple to the singular as well
as the plural forms of such terms. Whenever th#ect may require, any pronouns used herein
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shall include the corresponding masculine, femironaneuter forms, and the singular form of
names and pronouns shall include the plural ane wacsa.

(9) All terms defined in this Agreement have their defl meanings when used in
any certificate or other document made or delivggacsuant hereto, unless otherwise defined
therein.

(h) References herein to a Person are also to its ssmceand permitted assigns.
Any reference herein to a Governmental Authoritglishe deemed to include reference to any
successor thereto.

® Any reference herein to “Dollars” or “$” shall mebimited States dollars.

()] The Parties acknowledge and agree that the spa@incof any dollar amount in
the representations, warranties, or covenants io@atdn this Agreement is not intended to imply
that such amounts or higher or lower amounts a@mnot material, and no Party shall use the
fact of the setting of such amounts in any disputecontroversy between the Parties as to
whether any obligation, item, or matter is or i$ material.

(K) References in this Agreement to materials or in&drom “furnished to Buyer”
and other phrases of similar import include all enais or information (i) made available as of
the date hereof to Buyer or its Representativethén data room prepared by Sellers or (i)
provided to Buyer or its Representatives in respotts written requests for materials or
information.

ARTICLE Il
PURCHASE AND SALE

Section 2.1  Purchase and Sale of Assets. On the terms andcsubjthe conditions
set forth in this Agreement, Buyer will purchasenfr Sellers, and Sellers will sell, transfer, assign
convey, and deliver to Buyer, all of the Acquiredsats, free and clear of all Liens (other than Rezth
Liens) in accordance with this Agreement.

Section 2.2 Assumed Liabilities. On the terms and subjech&donditions set forth
in this Agreement, effective as of the applicablesthg Date, Buyer will assume and become resptsib
for the Assumed Liabilities being assumed at suldsi@g. Buyer agrees to pay, perform, honor, and
discharge, or cause to be paid, performed, honaneddischarged, all such Assumed Liabilities in a
timely manner in accordance with the terms therédbiwithstanding anything to the contrary contdine
in this Agreement, Buyer shall not assume or becagponsible for, and shall not be obligated totdor
cause any other Person to) pay, perform, honoischdrge the Excluded Liabilities.

Section 2.3  Consideration; Deposit; Escrow Amount.

(@) The consideration for the Acquired Assets shalligA) as provided on Exhibit
“E” (the “Cash Purchase Price”) plus $80,000 Btore for each Store being acquired at the
Closings,plus (B) the amount of the aggregate Inventory Purchasee for the Stores being
acquired at all the Closingglus (C) the amount of the aggregate Prepaid ExpemisesFrepaid
Expenses Amount”) for the Stores being acquiredllathe Closingsplus (D) the aggregate
Seller Proration Amount, if any, to be paid in edpof the Stores being acquired at all the
Closings,minus (E) the aggregate Buyer Proration Amount, if aaybe paid in respect of the
Stores being acquired at all the Closings, mimilis (F) the aggregate Percentage Rent Reduction
Amount in respect of the Stores being acquiredldaha Closings, if any (such sum, as may be
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adjusted pursuant to Section 5.7, Section 5.11car8Kction 6.5, the “Purchase Price”), and (i)
Buyer’s assumption of the Assumed Liabilities.

(b) Upon the execution of this Agreement, pursuanth® terms of the Escrow
Agreement, Buyer shall immediately deposit with BEserow Agent the sum of $535,000.00 by
wire transfer of immediately available funds (thEestrow Amount”), to be released by the
Escrow Agent and delivered to either Buyer or 3gllen accordance with the provisions of the
Escrow Agreement. Pursuant to the Escrow AgreentieatEscrow Amount (together with all
accrued investment income thereon, if any) shatliseibuted as follows:

0] the Escrow Amount shall be held by the Escrow Agamd applied
towards the Purchase Price payable by Buyer t@iSalinder Section 2.3(a) at the final
Subsequent Closing, and all accrued investmentriadbereon, if any, shall be delivered
to Buyer at the final Subsequent Closing;

(i) if this Agreement is terminated by Sellers pursuarfection 8.1(d), the
Escrow Amount, together with all accrued investmi@abme thereon, if any, shall be
delivered to Sellers; and

(iii) if this Agreement is terminated for any reason otthen by Sellers
pursuant to_Section 8.1(d), the Escrow Amount, togrewith all accrued investment
income thereon, shall in each case be returnediyerB

(© Notwithstanding anything to the contrary contairiedhis Agreement, in the
event that (i) after the Auction a sale order iesd pursuant to the Bidding Procedures Order in
which any Person other than the Buyer purchasesobmeore of the Separable Stores; or (ii)
Buyer or any Seller exercises its right to excladey Removed Store pursuant to Section
5.11(b)(iii)(x), then this Agreement shall be austiwally amended to give effect to the
following: (i) such Separable Stores and RemovenleSt as applicable, and all Acquired Assets
related to such Separable Stores and Removed Stwregpplicable, shall be excluded from the
Acquired Assets, (ii) all Assumed Liabilities reddtto such Separable Stores and Removed
Stores, as applicable, shall be excluded from tb&ufned Liabilities, and (iii) the Purchase Price
and Closing Cash Payment shall be reduced by argag amount equal to the sum of the Per-
Store Purchase Price for each such Separable &tdrBRemoved Store, as applicable (the sum of
such reduction, the “Purchase Price Reduction”).

Section 2.4  Closings. The closings of the transactions conteteg by this
Agreement (each, a “Closing”) shall take placecdiews:

(a) the first closing (the “Initial Closing”) shall takplace at the offices of Weil,
Gotshal & Manges LLP located at 767 Fifth AvenuewNYork, New York (or such other
location as shall be mutually agreed upon by Sebed Buyer) commencing at 10:00 a.m. local
time on November 20, 2015, or, if requested byeBel(so long as such request is made by no
later than November 15, 2015), November 23, 2018awember 24, 2015 (or at such other date
and time as may be agreed to by the Parties) [tiigat Closing Date”), provided, that all of the
conditions to the obligations of Sellers and Butgeconsummate the transactions contemplated
hereby at the Initial Closing set forth in Artidlél (other than conditions that by their nature are
to be satisfied at the Initial Closing itself, bstibject to the satisfaction or waiver of those
conditions) have been satisfied or waived, or ahsather date as shall be mutually agreed upon
by Sellers and Buyer prior thereto; provided, tiragrder to effectuate an orderly sale of Sellers’
and their Affiliates’ stores and other assets inngxtion with the Bankruptcy Cases, Sellers may,
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in their sole discretion, elect to delay the Inittosing until a later date, which shall be naetat
than the Outside Date; and

(b) each subsequent Closing (each, a “"Subsequent Glpshall take place at the
offices of Weil, Gotshal & Manges LLP located a7 7&ifth Avenue, New York, New York (or
such other location as shall be mutually agreeadoSellers and Buyer) commencing at 10:00
a.m. local time on a date and all Subsequent Gjesshall take place no later than thirty (30)
days following the Initial Closing (each such datea Subsequent Closing, a “Subsequent
Closing Date” and each Subsequent Closing Datelanthitial Closing Date is referred to as a
“Closing Date”) that is the next Business Day faling the date upon which all of the conditions
to the obligations of Sellers and Buyer to consutenthe transactions contemplated hereby at
such Subsequent Closing set forth in Article Viih@r than conditions that by their nature are to
be satisfied at such Subsequent Closing itself shbject to the satisfaction or waiver of those
conditions) have been satisfied or waived, or ahsather date as shall be mutually agreed upon
by Sellers and Buyer prior thereto. Buyer and $gllegree to commence each Subsequent
Closing as soon as practicable after the Initials®Ig;

(c) within thirty (30) Business Days following the ddtereof, Buyer shall provide
to Sellers a schedule of the Stores and the relategired Assets to be acquired at the Initial
Closing and at each Subsequent Closing; and

(d) for purposes of this Agreement and the transactimméemplated hereby, each
Closing will be deemed to occur and be effective] atle to and risk of loss associated with the
Acquired Assets to be acquired by Buyer at suclsi@pshall be deemed to occur at 12:01 am,
New York City time, on each Closing Date.

(e) notwithstanding anything to the contrary contaihedein, the Parties may agree
to consummate a single Closing for all stores data to be mutually agreed upon by the Parties
(which shall be no later than the Outside Datehjext to the fulfillment or waiver of the
conditions set forth in_Section 7.1 and Section Wizh all closing deliverables being made in
accordance with Section 2.5 (c).

Section 2.5 Pre-Closing Determinations; Closing Payments and/€wes.

(@) The Parties shall cooperate in good faith to cateuand agree upon, no later
than one (1) day prior to each Closing Date: (B #ggregate Inventory Purchase Price in
accordance with_Section 2.6(a), for the Storesdoabquired at such Closing Date, (ii) the
aggregate Prepaid Expenses Amount in accordande Settion 2.3(a), for the Stores to be
acquired at such Closing Date, (iii) the aggre&aher Proration Amount or the aggregate Buyer
Proration Amount, as the case may be, in accordaitte Section 2.8(a), for the Stores (and
Acquired Assets) to be acquired at such ClosingeDét) the Percentage Rent Reduction
Amount, if any, in accordance with Section 2.8{f); the Stores (and Acquired Assets) to be
acquired at such Closing Date, and (v) a staterfibet “Closing Statement”) setting forth the
calculation of the items set forth in subparagrafphshrough (iv) and the applicable Closing
Cash Payment and the Purchase Price (as may b&extjpursuant to Section 5.7, Section 5.11
and/or_Section 6.5) based thereon.

(b) On the Initial Closing Date, Buyer shall pay to I8l the applicable Closing
Cash Payment (net of any Taxes required by Lawetavithheld, if any) for the Stores (and
Acquired Assets) being acquired at the Initial @lgsDate, which shall be paid by wire transfer
of immediately available funds into an account@aants designated by Sellers at least three (3)
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Business Days prior to the Initial Closing (the li&es’ Accounts™). On each Subsequent Closing
Date, Buyer shall pay the applicable Closing Casynient (net of any Taxes required by Law to
be withheld, if any, and with respect to the figalbsequent Closing, less the Escrow Amount,
which shall be released to Sellers by the Escrownfigto Sellers for the Stores (and Acquired
Assets) being acquired at each such Subsequenin@l@ate, which shall be paid by wire
transfer of immediately available funds into thél&3e’ Accounts.

(© At the Initial Closing, Sellers will deliver to Bey (i) a duly executed Bill of
Sale substantially in the form of Exhibit B (theillBf Sale”) for each Store and the Acquired
Assets being acquired at the Initial Closing; &iduly executed Assignment and Assumption
Agreement substantially in the form of Exhibit G€t‘Assignment and Assumption Agreement”)
for each Transferred Contract (other than the L®dseing acquired at the Initial Closing; (iii) a
duly executed certificate from an officer of eaatll& to the effect that each of the conditions
specified in_Section 7.1(a) and Section 7.1(bptssted; (iv) a certification of non-foreign statu
duly executed by each Seller dated as of the Irftiasing Date and satisfying the requirements
of Treasury Regulation Section 1.1445-2(b)(2)()} & schedule of all lease agreements and
related amendments of the Leases of the Storesredct such Closing and the original Lease
files for such Stores in Sellers’ possession (idiclg, to the extent in Sellers’ possession, all
original, fully executed copies of all Leases, espondence files, common area maintenance
files, any waivers, consents or notices relatetti¢o_eases, all zoning/permitting related files and
documents, and all other related documents); (vijluly executed Lease Assignment and
Assumption Agreement substantially in the form _ofhibit G (the “Lease Assignment and
Assumption Agreement”) for each Lease being acduak the Initial Closing; and (vii) all
assigned warranties, Assigned Permits and persditesebf the Covered Employees who accept
offers of employment with Buyer, in each case ideld in the Acquired Assets and in Sellers’
possession for the Stores purchased at the |Qikieing.

(d) At each Subsequent Closing, Sellers will deliveBtgyer (i) the duly executed

Bill of Sale for each Store and the Acquired Asdegg acquired at such Closing; (ii) a duly
executed Assignment and Assumption Agreement fon daansferred Contract (other than the
Leases) being acquired at such Closing; (iii) ay dadecuted certificate from an officer of each
Seller to the effect that each of the conditionscdped in Section 7.3(a) and Section 7.3(b) is
satisfied; (iv) a schedule of all lease agreemants related amendments of the Leases of the
Stores acquired at such Closing and the originakediles for such Stores in Sellers’ possession
(including, to the extent in Sellers’ possessidhpaginal, fully executed copies of all Leases,
correspondence files, common area maintenance difgswaivers, consents or notices related to
the Leases, all zoning/permitting related files @oeduments, and all other related documents);
(v) a duly executed Lease Assignment and Assumptgmeement for each Lease being acquired
at such Subsequent Closing; and (vi) all assignadanties, Assigned Permits and personnel
files of the Covered Employees who accept offeremiployment with Buyer, in each case
included in the Acquired Assets and in Sellers’session for the Stores purchased at such
Subsequent Closing.

(e) At each Closing, Buyer will deliver to Sellers tfije Bill of Sale duly executed
by Buyer for each Store and the Acquired Asset:igoeicquired at such Closing; (ii) the
Assignment and Assumption Agreements duly exechyeBuyer for each Transferred Contract
(other than the Leases) being acquired at suchir@to§ii) a duly executed certificate from an
officer of Buyer to the effect that each of the ditions specified in_Section 7.2(a) and Section
7.2(b), or in_Section 7.4(a), as applicable, aresfsad; and (iv) the Lease Assignment and
Assumption Agreements duly executed by Buyer fohdaease being acquired at such Closing.
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Section 2.6  Inventory.

(a) A physical count of the Inventory, and calculatadrthe value thereof, at each of
the Stores shall be made by a nationally-recognizedependent inventory service (the
“Inventory Taker”) selected and engaged by Seliertheir sole discretion, two (2) days prior to
the anticipated Closing Date, or on such other datthe Parties may mutually agree (the date of
such inventory being the “Inventory Date”). Thevéntory Taker will conduct the physical
inventory in accordance with instructions set forttschedule 2.6(a) and otherwise in accordance
with the terms and conditions of this Section 2.Each Party shall be entitled to have a
Representative present during the inventory andféhe and expenses of the Inventory Taker
shall be borne fifty percent (50%) by Buyer andyfipercent (50%) by Sellers. The physical
inventory (and the Inventory Purchase Price to &ig py Buyer for the Inventory) shall not
include Inventory that is (i) A&P branded or otlpivate label inventory; (ii) damaged, spoiled,
perishable, outdated (any merchandise that hasnafacurer’'s date by which it must be sold
that is less than fourteen (14) days after the ritony Date being deemed outdated for this
purpose), obsolete, or otherwise unsaleable at adoretail price in the Ordinary Course of
Business at the Stores; or (iii) not transferabl@tiyer under applicable Law (collectively, the
“Excluded Inventory”). The Inventory Taker shadllue all Inventory carried in the Stores on the
Inventory Date, excluding the Excluded Inventoryt(bncluding any portion or all of the
Excluded Inventory described in clause (ii) or)(above that Buyer deems Inventory), at the
percentages of the segment retail price set fortSahedule 2.6(a) (such value, the “Inventory
Purchase Price”).

(b) Buyer shall make application to the applicable arities to transfer any alcohol
included in the Inventory to Buyer, and any sucpligption shall be made promptly after the
execution of this Agreement and shall be diligemtlysued by Buyer, at Buyer’'s sole cost and
expense. Sellers, at no out-of-pocket cost or esgéo Sellers, shall reasonably cooperate with
Buyer and use their commercially reasonable effadsprovide any documents and/or
information necessary to assist in effectuatingl $ensfer and execute such consents or other
papers as may reasonably be required.

(© The complete inventory prepared by the Inventorkefashall be prepared in
accordance with the usual and customary practictgeandustry and shall show the total cost of
the Inventory for each Store determined in the mearprovided above. In the event that the
Parties do not agree on the value of the Inverftarany Store because the Parties disagree as to
whether certain items should be counted as Excludeghtory or as to Sellers’ cost of Inventory,
the opinion of the Inventory Taker shall be finatldbinding.

Section 2.7  Allocation. Buyer and Sellers agree to allocate Burchase Price (as
finally determined hereunder), the Assumed Liabksit and all other relevant items among the Acguire
Assets in accordance with section 1060 of the IR@ &he Treasury Regulations thereunder (the
“Allocation Principles”). No later than ninety (Pdays after the last Subsequent Closing Date, Buye
shall deliver to Sellers an allocation of the Pas#h Price and the Assumed Liabilities (and all othe
relevant items) as of the last Subsequent Closiate imong the Acquired Assets determined in a
manner consistent with the Allocation Principlese(t'Purchase Price Allocation”) for Sellers’ review
Sellers shall have an opportunity to review thepps®d Purchase Price Allocation for a period ofrtye
(20) days after receipt of the proposed Purchame Pdlocation. If Sellers disagree with any aspefct
the proposed Purchase Price Allocation, Sellerd sloéify Buyer in writing prior to the end of such
twenty (20)-day period (an “Allocation Objection th®”), setting forth Sellers’ proposed Purchasiedr
Allocation and specifying, in reasonable detaily gyood faith dispute as to Buyer's Purchase Price
Allocation. Buyer and Sellers shall use commergiaéasonable efforts to resolve any objection by
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Sellers to the proposed Purchase Price Allocatipnwithin ten (10) days after Buyer receives an
Allocation Objection Notice, the Parties have restalved all objections and agreed upon a final rage
Price Allocation, the Parties shall engage an ieddpnt accounting firm mutually acceptable to Buyer
and Sellers to resolve any outstanding disputes sanh resolution shall be final, conclusive antirig

on each of the Parties. The fees and disbursemésisch independent accounting firm shall be shared
equally by Buyer, on the one hand, and Sellersthen other hand. Buyer and Sellers shall make
appropriate adjustments to the Purchase Price &titmt to reflect any adjustments to the Purchasm Pr
Buyer and Sellers agree (and agree to cause thgpective subsidiaries and Affiliate) to prepare,
execute, and file IRS Form 8594 and all Tax Retwnsa basis consistent with the Purchase Price
Allocation. None of the Parties will take any gmsi inconsistent with the Purchase Price Alloaaim

any Tax Return or in any audit or Tax proceedingless otherwise required by Law or a final
determination by a Governmental Authority. Notwiinding any other provision of this Agreement, the
terms and provisions of this Section 2.7 shall iserthe Closings without limitation.

Section 2.8  Proration.

(@ On each Closing Date all property related expeimssisding rent (other than any
percentage rent) paid or received, common areatemaince fees, real estate taxes, utility charges
(unless final meter readings are obtained) andaiitems under each of the Leases transferred
at such Closing (the “Prorated Charges”) shall pygoetioned and prorated between Sellers and
Buyer as of such Closing Date with (i) Buyer begrine expense of Buyer’s proportionate share
of such Prorated Charges that shall be equal tpribguct obtained by multiplying (A) a fraction,
the numerator being the amount of the Prorated gélsaunder such Lease for the applicable
month (or installment period as to real estate daxewater, sewer and vault charges or
assessments) and the denominator being the totabemof days in the lease month or
installment period in which such Closing occursmes (B) the number of days in such lease
month or installment period, as applicable, follogvithe day that immediately precedes such
Closing Date and paying such amount to Sellerbgaektent payment for such Prorated Charges
has been made by Sellers prior to such Closing,(ign8ellers bearing the remaining portion of
such Prorated Charges (and paying the amountsofiter®uyer to the extent payment for such
Prorated Charges has not been previously made bgrs§e The net amount of all Prorated
Charges owed to Buyer and Sellers as determinesi@nt to this Section 2.8(a) shall be referred
to as the “Buyer Proration Amount” if owed to Buymrthe “Seller Proration Amount” if owed to
Sellers. Sellers shall, not less than five (5)iBess Days prior to the applicable Closing Date,
provide Buyer with a statement setting forth inse@able detail its calculation of (x) the Prepaid
Expenses Amount as of such Closing Date and (yPtbeated Charges and the Buyer Proration
Amount or Seller Proration amount, if any and as ¢ase may be. Buyer shall give notice to
Sellers within three (3) days after delivery of Isustatement of any disputes Buyer has with
Sellers’ calculation therein, and the Parties shadiotiate in good faith to determine and agree
upon, no later than one (1) day prior to the applie Closing Date, the Prepaid Expenses
Amount and the amount of the Buyer Proration Amaurtseller Proration Amount, if any and as
the case may be. In the event the Parties ardautmbesolve any such dispute, the Parties shall
request the Bankruptcy Court to make a determinatioan expedited basis.

(b) As to real estate Taxes and assessments, if tHeamp Closing shall occur
before a new real estate or personal property &t is fixed for the applicable property, the
apportionment of Taxes for such property at thdiegiple Closing shall be upon the basis of the
old Tax rate for the preceding fiscal year apptiedhe latest assessed valuation. Promptly after
the new Tax rate is fixed, the apportionment of @aghall be recomputed and any discrepancy
resulting from such recomputation and any errorsraissions in computing apportionments at
the applicable Closing shall be promptly correcad the proper party reimbursed.
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(© If any of the items subject to apportionment untte foregoing provisions
cannot be apportioned at the applicable Closingiee of the unavailability of the information
necessary to compute such apportionment, or if anmgrs or omissions in computing
apportionments at the applicable Closing are dismy subsequent to the applicable Closing,
then such item shall be reapportioned and suchrseimad omissions corrected as soon as
practicable after the applicable Closing Date deddroper party reimbursed.

(d) Sellers shall, not less than five (5) Business Oayar to the applicable Closing
Date, provide Buyer with a statement setting fonthreasonable detail: (i) each Lease (and the
corresponding Store) which provides for the paynoérgercentage rent by Sellers; (ii) the sales
of such Store during the current lease year orrapplicable current percentage rent period and
projected sales through the applicable Closing Déii¢ the sales of such Store annualized
through the end of the current lease year; (ivaluation of the amount of percentage rent
payable under such Lease based on such annuaditess] i§ any; (v) a calculation of Sellers’ pro
rata share of such percentage rent based upomthieem of days of the current fiscal year Sellers
occupied such Store; and (vi) the aggregate anafusuch pro rata shares of percentage rent for
all such Stores being acquired at the applicabtsi@d (such aggregate amount, the “Percentage
Rent Reduction Amount”). Buyer shall give noticeSellers within three (3) days after delivery
of such statement of any disputes Buyer has witkerSkcalculations therein, and the Parties
shall negotiate in good faith to determine and egngon, no later than one (1) day prior to the
applicable Closing Date, the Percentage Rent Reduétmount. In the event the Parties are
unable to resolve any such dispute, the Partiel mdguest the Bankruptcy Court to make a
determination on an expedited basis.

Section 2.9  Possession of Stores; Removal of Excluded AssPisssession of the
Stores and other Acquired Assets being transfenembunder shall be delivered to Buyer at each
applicable Closing, free and clear of (a) all Exield Assets (which shall be removed by Sellers withi
twenty four (24) hours of the Inventory count foick Closing at Sellers’ sole cost and expense)(nd
rubbish and debris, and shall be broom clean. KElgs to the Stores and the combinations to adissaf
the Stores shall be delivered to Buyer or its destied Representative at the applicable Closingpr Ry
each applicable Closing, the Parties shall coopédraieffecting a transfer of the utilities servigithe
Stores from Sellers to Buyer so as to avoid amgriaption of utility service to the Stores. Sedlshall
continue to operate all heat and air conditioningd all refrigerators and freezers in the Storesubh
and including the applicable Closing Date, in thrdi@ary Course of Business.

ARTICLE I
SELLERS’ REPRESENTATIONS AND WARRANTIES

Sellers represent and warrant to Buyer that thersents contained in this Article IIl are true and
correct as of the date of this Agreement, excepeasorth in the disclosure schedule accompantirgy
Agreement (the “Disclosure Schedule”).

Section 3.1  Organization of Sellers; Good Standing. Each Hédlea corporation
duly organized, validly existing and in good stamgdunder the Laws of the state of its incorporatiod
has, subject to the necessary authority from thekBgtcy Court, all requisite corporate power and
authority to own, lease and operate its assetdaodrry on its business as now being conducteckEx
where the failure to be so qualified or licensedgood standing or to have such power and authority
individually or in the aggregate, has not had, amdld not reasonably be expected to have, a Materia
Adverse Effect.
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Section 3.2  Authorization of Transaction. Subject to the Bantcy Court’s entry of
the Sale Order, each Seller has full power andasityh(including full corporate power and authojitp
execute and deliver this Agreement and all otheeexgents contemplated hereby to which it is a party
and to perform its obligations hereunder and thesterr The execution, delivery, and performancehisf
Agreement and all other agreements contemplatezbipdo which each Seller is a party have been duly
authorized by such Seller. Upon due executiondidog each Seller, this Agreement (assuming due
authorization and delivery by Buyer) shall consétisubject to the Bankruptcy Court’'s entry of Sade
Order, the valid and legally binding obligation sfich Seller, enforceable against such Seller in
accordance with its terms and conditions, subjecpplicable bankruptcy, insolvency, moratorium, or
other similar Laws relating to creditors’ rightsdageneral principles of equity.

Section 3.3  Noncontravention; Government Filings. Neither tbrecution and
delivery of this Agreement, nor the consummatiothef transactions contemplated hereby (includieg th
assignments and assumptions referred to in Artiglevill (a) conflict with or result in a breachf ¢the
organizational documents of either Seller, (b) sobjto the entry of the Sale Order and any other
necessary order to close the sale of the Acquiexki, violate any Law or Decree to which eithdleGe
is subject in respect of the Acquired Assets, (d)ject to the entry of the Sale Order and any other
necessary order to close the sale of the Acquirgsk®s, result in a breach of, constitute a defader,
result in the acceleration of, create in any péngy right to accelerate, terminate, modify or cdnoe
require any notice under any Contract to whichegitBeller is a party or to which any of the Acqgdire
Assets is subject, except, in the case of eitreursd (b) or (c), for such conflicts, violationse#&ches,
defaults, accelerations, rights or failures to ghatice would not, individually or in the aggregate
reasonably be expected to have a Material AdveffsetE Other than (x) the applicable requiremenfts
the HSR Act, and (y) as required or pursuant toBaekruptcy Code, the Bidding Procedures Order, the
Sale Order or the Confirmation Order, neither $a8erequired to give any notice to, make any §lin
with, or obtain any Consent of any Governmentalh@uty in order for the Parties to consummate the
transactions contemplated by this Agreement orRelpted Agreement, except where the failure to give
notice, file or obtain such Consent has not hadvemald not, individually or in the aggregate, rezesioly
be expected to have a Material Adverse Effect ewgmt or materially impair or delay either Seller's
ability to consummate the transactions contemplaieby or perform its obligations hereunder on a
timely basis.

Section 3.4  Title to Assets. Immediately prior to the applieallosing, Sellers will
have good and valid title to, or the right to ue tangible Acquired Assets, free and clear of &hs
(other than Permitted Liens). Pursuant to the &atlger, Sellers will convey to Buyer such titledo
rights to use, all of the tangible Acquired Asséitse and clear of all Liens (other than Permittézhs),
at each applicable Closing.

Section 3.5 Real Property.

(@) Schedule 3.5 of the Disclosure Schedule sets tbehlocation of each Store,
each of which is leased to a Seller by a thirdypaand a list of all leases with respect to such
property. Sellers have made available to Buyauea &and complete copy of each Lease, to the
extent in their possession, prior to the date Her®dith respect to each Lease: (i) such Lease is
in full force and effect and constitutes the valitt legally binding obligation of the Seller party
thereto and, to Sellers’ Knowledge, the counteypirtreto, enforceable against such Seller and,
to Sellers’ Knowledge, the counterparty theretoagtordance with its terms and conditions,
subject to applicable bankruptcy, insolvency, mmiam or other similar Laws relating to
creditors’ rights and general principles of equityi) neither such Seller nor, to Sellers’
Knowledge, the counterparty thereto is in breacllefault under such Lease, except for those
defaults that will be cured in accordance with Bede Order or waived in accordance with
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section 365 of the Bankruptcy Code (or that neeadbeocured under the Bankruptcy Code to

permit the assumption and assignment of the Leg@@s)no event or circumstance has occurred

that, with notice or lapse of time or both, woulzhstitute a default or breach under any Lease,
and (iv) except under valid subleases, sublicensdisenses made available to Buyer and as set
forth in Schedule 3.5 of the Disclosure Scheduie,applicable Seller party is the sole occupant
of the Store and no Seller has entered into angeagent with any other Person for occupancy of
any Store or any portion thereof.

(b) None of the Improvements materially encroach onlang that is not the subject
of the Lease or on any easement or servitude,tseré fire no encroachments on any portion of
such real property by any buildings or improvemefitsn adjoining real property, which
encroachment would materially interfere with the ws occupancy of such real property or the
applicable Store or the continued operation ofAkquired Assets. To Sellers’ Knowledge, (i)
use of the Improvements for a grocery store (amdeati ancillary uses) is permitted under all
applicable zoning and other land use Law; anda(liymprovements are in material compliance
with all applicable Law, including those pertainittgzoning, building and the disabled.

(© To Sellers’ Knowledge, there is no legal impedim@vtiether arising out of any
matter of record, title, or out of any building,nnog, fire, health, safety or Environmental Law,
or otherwise, or any other lease of premises insfmppping center) to the use of any Store as a
food supermarket and/or pharmacy or to the exemmeenjoyment by Buyer of its rights and
privileges as tenant under the Leases.

Section 3.6  Litigation; Decrees. Except as set forth in Sche®.6 of the Disclosure
Schedule and other than the Bankruptcy Case, tken® material Litigation pending or, to Sellers’
Knowledge, threatened, (a) with respect to any AreguAsset or (b) that challenges the validity or
enforceability of this Agreement or seeks to enjoin prohibit consummation of the transactions
contemplated hereby. Other than the Bankruptcy Qasither Seller is subject to any outstandingrésc
that (a) would reasonably be expected to haveyitailly or in the aggregate, a Material AdverséeEf
or (b) would prevent or materially delay such S#&leability to consummate the transactions
contemplated hereby or perform in any material@ests obligations hereunder.

Section 3.7  Labor Relations. Except as set forth_in Schedufeo the Disclosure
Schedule, neither Seller is a party to or boundahy collective bargaining agreement covering the
Covered Employees.

Section 3.8  Brokers’ Fees. Other than the fees and expenseblgato Evercore
Group L.L.C. in connection with the transactionsiteonplated hereby, which shall be borne by Sellers,
neither Seller has entered into any Contract togmayfees or commissions to any broker, findeggant
with respect to the transactions contemplated lyei@bwhich Buyer could become liable or obligated

pay.
Section 3.9 Taxes.

(@) (i) In each case with respect to the operatiothefStores or ownership of the
Acquired Assets, Sellers have timely filed all metleTax Returns required to be filed with the
appropriate Tax Authorities in all jurisdictionswhich such Tax Returns are required to be filed
(taking into account any extension of time to filmnted or to be obtained on behalf of Sellers);
and (ii) all Taxes shown as due on such Tax Rethave been paid (except as prohibited by the
Bankruptcy Code).
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(b) All material Taxes that Sellers were required bwlta withhold or collect with
respect to the operation of the Stores or ownershithe Acquired Assets in connection with
amounts paid or owing to any employee, independentractor, creditor or other third party, in
all material respects, have been duly withheld altected and have been timely paid to the
appropriate authorities to the extent due and day@xcept as prohibited by the Bankruptcy
Code).

(© Sellers are not foreign persons within the meanirggction 1445 of the IRC.
Section 3.10 Tangible Personal Property. Schedule 3.10 of tisel®@sure Schedule

sets forth all Transferred Contracts that conditigiases of personal property used by Sellersén th
Business.

Section 3.11 Employee Benefits.

(a) Schedule 3.11(a) of the Disclosure Schedule listemployee benefit plans,” as
defined in section 3(3) of ERISA, including any memployer plans as defined in section 3(37)
of ERISA, and all other material employee benefiang or arrangements (other than
governmental plans and statutorily required berafiangements), including bonus or incentive
plans, deferred compensation arrangements, empldyrcigange in control, severance pay, sick
leave, vacation pay, disability, medical insuraand life insurance maintained or contributed to
by Sellers and their Subsidiaries with respect twefed Employees (the “Employee Benefit
Plans”).

(b) True, correct and complete copies of the followdwgruments, with respect to
each of the Employee Benefit Plans, have been meaitable to Buyer (A) any plan documents,
and all material amendments thereto, (B) the mestnt Forms 5500 and (C) the most recent
summary plan descriptions (including letters orottlocuments updating such descriptions).

(© Each of the Employee Benefit Plans sponsored blerSehnd its Subsidiaries
that is intended to qualify under section 401 &f tRC has received a favorable determination
letter from the IRS that such plan is be so quedifiand, except as disclosed_on Schedule 3.11(c)
of the Disclosure Schedule, to the Knowledge ofe®&l nothing has occurred with respect to the
operation of any such plan which could reasonablgxpected to result in the revocation of such
favorable determination.

(d) Each of the Employee Benefit Plans has been magdain all material respects,
in accordance with its terms and all provisionsgplicable Law. No Seller has incurred, and no
event has occurred and no condition or circumstarists that could result, directly or indirectly,
in, any unsatisfied Liability (including, withouimitation, any indirect, contingent or secondary
Liability) of any Seller under Title IV of ERISA d8ection 412 or 430 of the Code or Section 302
or 303 of ERISA.

Section 3.12 Compliance with Laws; Permits.

() Sellers are in compliance with all Laws applicatoléhe Business, except where
the failure to be in compliance would not be readbnexpected to result in a Material Adverse
Effect. Sellers have not received any writtenc®bdf or been charged with the violation of any
Laws, except where such violation would not be oeably expected to result in a Material
Adverse Effect.
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(b) Sellers have all Permits which are required fordperation of the Business as
presently conducted, except where the absence iwhwiould not be reasonably expected to
result in a Material Adverse Effect. Sellers am¢ im default or violation (and no event has
occurred which, with notice or the lapse of timeboth, would constitute a default or violation)
of any term, condition or provision of any Perngitwhich they are parties, except where such
default or violation would not be reasonably expddb result in a Material Adverse Effect.

Section 3.13 Pharmacy Records. The Pharmacy Records that ahedéd in the
Acquired Assets are true and complete in all maltegspects and have been maintained in all materia
respects in accordance with all applicable Lawduiing all Healthcare Laws.

Section 3.14 Pharmacy Operations.

(@) Sellers are duly qualified for participation in thdedicare and Medicaid
programs with respect to all pharmacy operationsdaoted at the Stores. Sellers have not
received any written notice indicating that suclaldication may be terminated or withdrawn.
Sellers are in material compliance with all filingquirements with respect to claims or other
reports required to be filed with respect to thechase of products or services by third-party
payors (including, without limitation, Medicare amdedicaid), and Sellers do not have any
material Liability to any payor with respect theret

(b) With respect to pharmacy operations at the St@eblers have complied in all
material respects with all applicable Laws, inchglHealthcare Laws and the regulations issued
pursuant thereto and all statutes and regulatiaiating to the possession, distribution,
maintenance and documentation of controlled substan

Section 3.15 Disclaimer of Other Representations and Warranti&xcept for the
representations and warranties contained in_thiglarlll (as modified by the Disclosure Schedute)
expressly contained in any Related Agreement, eetfiellers nor any other Person shall be deemed to
have made any representation or warranty, expresgmplied, including as to the accuracy or
completeness of any information regarding eithéleSeny Acquired Assets, any Assumed Liabilitbes
any other matter. Notwithstanding anything herwinthe contrary, but without limitation of any
representation or warranty expressly containet@iigmArticle 1l (as modified by the Disclosure Sclude)
or any Related Agreement, NEITHER SELLER MAKES ANDTHER (AND HEREBY DISCLAIMS
EACH OTHER) REPRESENTATION, WARRANTY, OR GUARANTY WH RESPECT TO THE
VALUE, CONDITION, OR USE OF THE ACQUIRED ASSETS, WVMHHER EXPRESS OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR
A PARTICULAR PURPOSE. BUYER ACKNOWLEDGES THAT, SH@D THE CLOSINGS
OCCUR, BUYER WILL ACQUIRE THE ACQUIRED ASSETS AND $SUME THE ASSUMED
LIABILITIES IN AN “AS IS” CONDITION AND ON A “WHERE IS” BASIS, WITHOUT ANY
REPRESENTATION OR WARRANTY OF ANY KIND, EXPRESS ORIPLIED (INCLUDING ANY
WITH RESPECT TO ENVIRONMENTAL, HEALTH, OR SAFETY MATERS). Sellers disclaim all
Liability and responsibility for any representatiomwarranty, projection, forecast, statement, or
information made, communicated, or furnished (grall in writing) to Buyer or its Affiliates or
representatives (including any opinion, informatiprojection, or advice that may have been or may b
provided to Buyer by any director, officer, empleyagent, consultant, or representative of Setleesy
of their Affiliates), except for the representascemnd warranties contained in this Article Il tasdified
by the Disclosure Schedule) or expressly containeshy Related Agreement.
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ARTICLE IV
BUYER'S REPRESENTATIONS AND WARRANTIES

Buyer represents and warrants to each Seller lileastatements contained in this Article IV are
true and correct as of the date of this Agreement.

Section 4.1  Organization of Buyer; Good Standing. Buyer isaporation duly
organized, validly existing, and in good standingler the Laws of the State of New York and has all
requisite corporate or similar power and authaatypwn, lease, and operate its assets and to caritg
business as now being conducted.

Section 4.2  Authorization of Transaction. Buyer has full powand authority
(including full corporate or other entity power aadthority) to execute and deliver this Agreemant a
all other agreements contemplated hereby to whicha party and to perform its obligations hereamd
and thereunder. The execution, delivery, and pedoce of this Agreement and all other agreements
contemplated hereby to which Buyer is a party ha@en duly authorized by Buyer. This Agreement
(assuming due authorization and delivery by Séllessistitutes the valid and legally binding obligat
of Buyer, enforceable against Buyer in accordanith its terms and conditions, subject to applicable
bankruptcy, insolvency, moratorium, or other similaaws relating to creditors’ rights and general
principles of equity.

Section 4.3  Noncontravention. Neither the execution and dejiveof this
Agreement, nor the consummation of the transacttmmgemplated hereby (including the assignments
and assumptions referred to_in Article 11) will (@nflict with or result in a breach of the ceridte of
incorporation or bylaws, or other organizationatulments, of Buyer, (b) violate any Law or Decree to
which Buyer is, or its assets or properties arbjest or (¢) conflict with, result in a breach ofnstitute
a default under, result in the acceleration ofat@én any party the right to accelerate, terminatedify
or cancel, or require any notice under any Conti@avhich Buyer is a party or by which it is bound,
except, in the case of either clause (b) or (¢)steh conflicts, breaches, defaults, acceleratiogists or
failures to give notice as would not, individually in the aggregate, reasonably be expected to have
material adverse effect on Buyer. Buyer is nouneg to give any notice to, make any filing wit,
obtain any Consent of any Governmental Authorityider for Parties to consummate the transactions
contemplated by this Agreement or any Related Agess, except where the failure to give notice, dite
obtain such Consent would not reasonably be exgdoteindividually or in the aggregate, prevent or
materially impair or delay Buyer’'s ability to comsmate the transactions contemplated hereby or
perform its obligations hereunder on a timely hasis

Section 4.4  Litigation; Decrees. There is no Litigation perglior, to Buyer’'s
knowledge, threatened in writing that challengeswalidity or enforceability of this Agreement aeks
to enjoin or prohibit consummation of the transacsi contemplated hereby. Neither Buyer nor angsof
Subsidiaries is subject to any outstanding Dedraevould prevent or materially impair or delay Btig
ability to consummate the transactions contemplaieby or perform its obligations hereunder on a
timely basis.

Section 4.5  Brokers’ Fees. Buyer has not entered into any i@ohto pay any fees
or commissions to any broker, finder or agent witgpect to the transactions contemplated by this
Agreement for which Sellers or any of their Afftig could become liable or obligated to pay.

Section 4.6  Sufficient Funds; Adequate Assurances. Buyer had, at the Initial
Closing (and each Subsequent Closing) will havemaadiately available funds sufficient for the
satisfaction of all of Buyer’s obligations understiigreement, including the payment of the Purchase
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Price and all fees, expenses of, and other amaagtsred to be paid by, Buyer in connection with th
transactions contemplated hereby. Buyer is anlll sb@apable of satisfying the conditions contdiire
sections 365(b)(1)(C) and 365(f) of the BankrupByde with respect to the Transferred Contracts and
the related Assumed Liabilities.

Section 4.7 HIPAA. Buyer is a “Covered Entity” as defined HIRA The
transactions contemplated by this Agreement witl violate any of the HIPAA Commitments or any
Additional Privacy Requirements.

ARTICLE V
PRE-CLOSING COVENANTS

The Parties agree as follows with respect to thmgdetween the execution of this Agreement
and the applicable Closing (except as otherwiseessty stated to apply to a different period):

Section 5.1 Efforts; Cooperation.

(@ Upon the terms and subject to the conditions gét fa this Agreement, each of
the Parties shall use its commercially reasondiitete to take, or cause to be taken, all actions,
and to do, or cause to be done, and to assist @gkrate with the other Parties in doing, all
things necessary, proper, or advisable to consuearat make effective, in the most expeditious
manner practicable, the transactions contemplageebly (including by giving, or causing to be
given, any notices to, making any filings with, ansing commercially reasonable efforts to
obtain any Consents of Governmental Authorities, a8 necessary and appropriate to
consummate the transactions contemplated herebjthoW limiting the generality of the
foregoing, (i) each Seller shall use its commelgisasonable efforts to cause the conditions set
forth in Section 7.1 and Section 7.3 that are with$ control or influence to be satisfied or
fulfilled, and (ii) Buyer shall use its commercialleasonable efforts to cause the conditions set
forth in Section 7.2 and Section 7.4 that are witits control or influence to be satisfied or
fulfilled.

(b) Without limiting the generality of Section 5.1(duf for the avoidance of doubt,
subject to Section 5.3) no Party shall take anipagcbr permit any of its Subsidiaries to take any
action, to materially diminish the ability of anyaiy to consummate, or materially delay any
Party’s ability to consummate, the transactiongewoplated hereby, including any action that is
intended or would reasonably be expected to réeuliny of the conditions to any Party’s
obligations to consummate the transactions contaegblhereby set forth in Article VII to not be
satisfied.

Section 5.2  Conduct of the Business Pending the Closing.

(@) Prior to the Closing applicable to any given Storécquired Asset, except (i) as
set forth on Schedule 5.2(a) of the Disclosure 8alee (ii) as required by applicable Law or by
order of the Bankruptcy Court, (iii) as otherwisgeessly contemplated by this Agreement or
(iv) with the prior written consent of Buyer (whidonsent shall not be unreasonably withheld,
conditioned or delayed), each Seller shall (A) aamtdhe Business only in the Ordinary Course
of Business, (B) use its commercially reasonabfertsf to (1) preserve the present business
operations, organization and goodwill of the Bussend (2) preserve the present relationships
with material vendors and suppliers of the Businasg with the Stores’ landlords, (C) maintain
the Acquired Assets in their existing condition aegair, subject to ordinary wear and tear; (D)
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other than in the Ordinary Course of Business,audlot or remove any Furnishing and Equipment
to or from any Store except (i) in accordance \lith terms hereof or (ii) if broken or in need of
repair; (E) except for Excluded Inventory, not sfam any Inventory to or from the Stores from
or to other stores or supermarkets operated byrSelir their Affiliates or to any third parties
(except sales of Inventory to customers in therangi course of business); (F) not amend,
modify, waive, or replace any Transferred Conti@ei the avoidance of doubt, excluding any
renewal options contained in any Leases on the ldateof); (G) keep all insurance policies
currently maintained with respect to the StorestaedAcquired Assets, or suitable replacements
or renewals, in full force and effect through tihese of business on the applicable Closing Date;
(H) maintain all Permits used in the Business,uditlg Pharmacy Licenses, file all applicable
renewals in connection therewith, and use commlreasonable efforts to prevent termination
or expiration of any existing Permit (including Pimacy Licenses) or Medicare and Medicaid
provider numbers related to any such Store.

(b) Except (i) as set forth on_Schedule 5.2(b) of thscldsure Schedule, (i) as
required by applicable Law or by order of the Bapkcy Court, (iii) as otherwise contemplated
by this Agreement or (iv) with the prior written rgent of Buyer (which consent shall not be
unreasonably withheld, conditioned or delayed)iheei Seller shall, solely as it relates to the
Business:

)] (x) other than as required by any applicable coilec bargaining
agreement or by Law, (A) materially increase thaumh level of compensation of any
Covered Employee, (B) materially increase the cayeror benefits available under any
(or create any new) Employee Benefit Plan; (y) amce, implement or effect any
material reduction in force, lay-off, early retiremt program, severance program or other
program or effort concerning the termination of émgment of employees (other than
routine employee terminations for cause); or (zZe ldny employee or permit to be
transferred to any Store any employee of Sellerangr other affiliate of Sellers, other
than any hiring or transfer in replacement of arpleyee terminated for cause, or who
otherwise resigned (which replacement employee natl be hired at a base salary or
bonus amount greater than the terminated or regigmployee);

(i) subject any of the Acquired Assets to any Lien,epkdor Permitted
Liens and any Lien securing any debtor in possadsian facility or granted in an order
authorizing use of cash collateral;

(iii) agree to do anything prohibited by this Section 5.2

(© Notwithstanding anything in this Section 5.2 to twatrary, with respect to each
Store, during the period commencing on the dateishthirty (30) days prior to the anticipated
Closing Date for such Store, Seller will have ndigaiion to purchase or maintain levels of such
Excluded Inventory or General Inventory at eachhssiore (but shall purchase and maintain any
Pharmacy Inventory to be sold in the pharmacy ohsstore through the Closing for such Store).

Section 5.3  Reqgulatory Approvals.

(a) The Parties mutually agree to make any and algdi required pursuant to
Antitrust Laws as promptly as reasonably practiedbllowing the date that this Agreement is
executed. Further, Buyer shall use its reasonbbkt efforts to: (i) supply as promptly as
reasonably practicable any additional informatiamd adocumentary material that may be
requested or required pursuant to any Antitrust ;L& resolve any inquiry or investigation
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pursuant to any Antitrust Law; and (iii) cause thgiration or termination of any applicable
waiting periods under any other Antitrust Law asrsas reasonably practicable.

(b) In connection with seeking all requisite approvalsdd authorizations for the
transactions contemplated by this Agreement aralvieg any inquiry or investigation under any
Antitrust Law or any state Law, the Parties sha#t vreasonable best efforts to: (i) cooperate with
each other in connection with any filing or subraasand in connection with any investigation
or other inquiry, including any proceeding initidtdy a private party; (ii) keep each other
reasonably informed in all material respects of amterial communication received by such
Party from, or given by such Party to, any Govemiale Authority and of any material
communication received or given in connection vatly proceeding by a private party, in each
case, regarding any of the transactions contentptaecby; and (iv) permit each other to review
any material communication given to it by, andih® extent reasonably practicable, consult with
each other in advance of any meeting or conferaiitte any Governmental Authority, including
in connection with any proceeding by a private ypaifhe foregoing obligations in this
Section 5.3(b) shall be subject to the Confideityiahgreement and any attorney-client, work
product, or other privilege. Sellers shall be pémdi to communicate privately with any
Governmental Authority regarding Sellers’ financz@indition and, on a confidential basis and
without divulging any confidential information regling the Buyer, matters relating to
competing bidders for the Stores, and Buyer andeBsiyutside counsel shall not have the right
to attend or participate in such meetings, confazsnor proceedings, and shall not have access to
material prepared by Sellers relating to such matte

© Notwithstanding any other provision in this AgreemeBuyer shall use its best
efforts to eliminate each and every impediment vy Antitrust Law that may be asserted by
any Governmental Authority or any other Person fipasition to the consummation of any
transaction contemplated hereby, so as to enaklePthties to consummate the transactions
contemplated by this Agreement as soon as praggicaint in any event not later than the Outside
Date, including, without limitation, by offering,egotiating, effecting, and agreeing to, by
consent decree, hold separate order or otherwisg, sale, divestiture, license, or other
disposition of or restriction on, any of the Accpdr Assets, Stores, or interests therein (but
excluding, for the avoidance of doubt, any of they@&’s other assets); provided, however, that
any such sale, divestiture, license, dispositiestriction on, holding separate, or other similar
arrangement or action is conditioned on the ocoggef, and shall become effective only from
and after, the Closing Date; and provided, furttteat nothing in this Section 5.3(d) shall require
Buyer to defend or initiate any Litigation with aRgrson.

(d) Actions or agreements required of Buyer pursuathigSection 5.3 shall under
no circumstances be considered a Material AdveifeetE

Section 5.4  Bankruptcy Court Matters.

(@) Bidding Procedures Order. This Agreement is beingred into in accordance
with the Bidding Procedures Order and after comatiten by Sellers of competing bids in respect
of all or any part of the Acquired Assets in aceorck with the Bidding Procedures Order.

(b) Sale Order. Provided Buyer is selected as theingnhidder in respect of the
Acquired Assets at the auction, if any, undertakeaccordance with the Bidding Procedures
Order (the “Auction”), Sellers shall seek entrytioé Sale Order and any other necessary orders to
close the sale by the Bankruptcy Court in accordanith the terms and conditions of the
Bidding Procedures Order. Buyer and Sellers utaedsand agree that the consummation of the
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transactions contemplated by this Agreement isestiip approval by the Bankruptcy Court.
Buyer agrees that it will promptly take such acsias are reasonably requested by Sellers to
assist in obtaining entry of the Sale Order inatgda finding of adequate assurance of future
performance by Buyer, including by furnishing a#fiits or other documents or information for
filing with the Bankruptcy Court for the purposesmong others, of providing necessary
assurances of performance by Buyer under this Ageee and demonstrating that Buyer is a
“good faith” purchaser under section 363(m) of Bankruptcy Code. Buyer shall not, without
the prior written consent of Sellers, file, join ior otherwise support in any manner whatsoever
any motion or other pleading relating to the sdléhe Acquired Assets hereunder, except to the
extent necessary to further the terms of this Agesg. In the event the entry of the Sale Order is
appealed, Sellers shall use commercially reasoredfules to defend such appeal.

(1) Sellers shall file such motions or pleadings as rbayappropriate or
necessary to assume and assign the Transferrech€isrand to determine the amount of
the Cure Costs; provided, that nothing herein spediclude Sellers from filing such
motions, including upon commencement of the Bantkgu@ases, to reject any Contracts
that are not Transferred Contracts.

(©) Other Matters. Notwithstanding anything to the tcary contained in this
Agreement, Buyer shall be permitted to exerciseriglts set forth in paragraph 18 of the
Confidentiality Agreement in the manner descrildest¢in.

Section 5.5 Notice of Developments. Each Seller and Buyer wille prompt
written notice to the other Parties of (a) the &xise of any fact or circumstance, or the occugeri@any
event, of which it has Knowledge that would reasbnde likely to cause a condition to a Party’s
obligations to consummate the transactions contteghlhereby set forth in Article VIl not to be s&&d
as of a reasonably foreseeable Closing Date, dhédjeceipt of any notice or other communicatiamrf
any Governmental Authority in connection with thansactions contemplated by this Agreement;
provided, however, that the delivery of any suchaggpursuant to this Section 5.6 shall not be d=kto
amend or supplement this Agreement and the fatlirdeliver any such notice shall not constitute a
waiver of any right or condition to the consummatiof the transactions contemplated hereby by any
Party.

Section 5.6 Pharmacy Records; Pharmacy Licenses.

(@ Promptly as practicable after the execution of fkgseement, Buyer shall make
application to the applicable authorities to trenghe Pharmacy Records, if and as necessary,
from Sellers to Buyer. Such application shall bedmon a timely basis and shall be pursued by
Buyer, at its sole cost and expense. Sellers,ugeiBs cost and expense, shall cooperate with
Buyer and provide any documents and/or informatiesessary to assist in effectuating such
transfer and execute such consents or other pasersay reasonably be required subject to
applicable patient privacy rights. At each apgdieaClosing, Sellers shall, subject to applicable
patient privacy rights and to the extent not othisewprohibited by applicable Law, assign,
transfer, and convey to Buyer all of their rightlet and interest in and to the applicable
Pharmacy Records, and Buyer hereby agrees to marchiad accept from Sellers all of the
applicable Pharmacy Records as of each applicaoising. Notwithstanding the foregoing, in
the event all or any portion of the Pharmacy Resasill not be transferred to Buyer at the
applicable Closing (whether due to a denial of Bisyapplication by the applicable authority or
otherwise), Buyer may elect, at its sole optiorfdi)such non-transferred Pharmacy Records to
be deemed Excluded Assets, and the Parties shytiate in good faith to agree on a reduction
of the Purchase Price that appropriately reflebts walue of such non-transferred Pharmacy
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Records or (ii) to proceed with the Closing, in @hievent Sellers shall continue to cooperate
with Buyer and shall transfer any such non-trameteiPharmacy Records to Buyer after such
transfer to Buyer becomes permissible.

(b) Buyer will, at Buyer’s sole expense, notify eaclstomer that had a prescription
filled or refilled at the pharmacy location listed Exhibit H within six (6) months prior to the
Closing Date of the transfer of such customerésfdand prescription files, records and electronic
data, by mailing each such customer a letter oiceott the address provided to Buyer from
Seller in such electronic records.

(© Buyer or a designee of Buyer will file, or causeb® filed, all applications
necessary, and will use its commercially reasonafilerts, to obtain all permits, licenses or
approvals (including, without limitation, all apgdible state permits, United States Drug
Enforcement Agency numbers, National Council foedeription Drug Programs numbers,
National Provider Identifier numbers, CDS numbers a/ledicare and Medicaid numbers)
(collectively, the “Pharmacy Licenses”) necessaryoperate any pharmacy within any Store
within ten (10) Business Days after the entry @& 8ale Order. In the event that any Pharmacy
License necessary for the Buyer’'s operation of gimgrmacy within an applicable Store is not
obtained prior to the applicable Closing, Selleekn@wledge and agree that, beginning on each
applicable Closing Date and subject to the immedtjafollowing sentence, Buyer shall be
entitled to utilize, only in connection with Buysrbperation of any pharmacy located within any
Store and only to the extent permitted by applieabaw, the Pharmacy Licenses of Sellers
related to such pharmacy. To affect the forega@uathorization, at or prior to each applicable
Closing and only to the extent that Buyer has ruhioed the applicable Pharmacy License,
Sellers and Buyer shall (i) enter into a Pharmaeynft Agreement on terms and conditions
satisfactory to Buyer and Sellers and (ii) exeauteh documents, if any, as may be required or
requested by a Governmental Authority, including/ affidavits of sale. As a condition
precedent to the Sellers’ execution of such PhayrRarmit Agreement or any other documents
required or requested by a Governmental AuthoBiyyer shall also agree that (i) during the
period of Buyer's use of Sellers’ Pharmacy LicerBeger shall own and/or operate the Acquired
Assets or any Store in accordance with applicable and (i) Buyer shall indemnify the Sellers
against all losses arising out of Buyer’'s use @hsBharmacy Licenses, instruments or Pharmacy
Permit Agreement. Buyer's use of the Pharmacyrises with respect to any pharmacy shall
automatically terminate upon the issuance to Boyeall of the Pharmacy Licenses necessary for
Buyer to lawfully operate such pharmacy.

Section 5.7  Access; No Contact. Upon the reasonable requeBugpér and to the
extent not otherwise prohibited by applicable L&g|lers will permit Buyer and its Representatives t
have, upon reasonable advance written notice, naé$® access to all premises, properties, books and
records and the Acquired Assets, including the Jfe@med Contracts, and the Stores after normal
business hours, and in a manner so as not toéneeshreasonably with the normal business opesatibn
any Seller; provided, however, that, for avoidaatdoubt, (i) the foregoing shall not require argr$dn
to waive, or take any action with the effect of wiag, its attorney-client privilege with respecethto
and (ii) any access to Pharmacy Records shall beidged in accordance with HIPAA and any other
applicable federal or state privacy or disclosawd as determined by each Seller in its sole discre
Sellers shall have the right to have a Represeetati Seller present at any such visit. Priorhe t
applicable Closing, except as otherwise requiredfemplated or permitted by this Agreement, Buyer
shall not, and shall cause its Representativetonabntact any employees (other than in conneatitm
Buyer’'s obligations under_Section 6.4), vendorgppdiers, landlords, or licensors of any Seller in
connection with or pertaining to any subject matiérthis Agreement except with the prior written
consent of each Seller. Notwithstanding anythiogthe contrary contained in this Agreement, no
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investigation conducted by Buyer or its Affiliates their respective Representatives, or any knogded
acquired (or capable of being acquired) by BuysrAifiliates or their respective Representatiasany
time, shall affect the representations and wareantif Sellers contained in this Agreement or Bug/er’
obligation to consummate the transactions contetegblaereby.

Section 5.8  Bulk Transfer Laws. Buyer acknowledges that Sgligill not comply
with the provisions of any bulk transfer Laws angar Laws of any jurisdiction in connection withet
transactions contemplated by this Agreement, inotudhe United Nations Convention on the Sale of
Goods, and hereby waives all claims related tottrecompliance therewith.

Section 5.9 Replacement Bonding Requirements. Schedule 5.1fheoDisclosure
Schedule sets forth a true and complete list oBatiding Requirements. On or prior to each applea
Closing Date, Buyer shall provide replacement guaes, standby letters of credit or other assusaote
payment with respect to all relevant Bonding Resuients for such Closing, in form and substance
reasonably satisfactory to Sellers and any bankstlugr counterparty thereto, and, both prior to and
following the applicable Closing Date, Buyer andl&s shall cooperate to obtain a release in foneh a
substance reasonably satisfactory to Buyer an@rSedlith respect to all Bonding Requirements. He t
extent Buyer is unable to make such arrangemenisrespect to any Bonding Requirements prior to the
applicable Closing, Buyer shall deliver to Sellarsirrevocable, unconditional standby letter ofddren
favor of Sellers in an amount equal to the amodirgugch relevant Bonding Requirements, issued by a
bank rated “A” or better by Standard and Poor'dpmim and substance reasonably satisfactory t@iSell

Section 5.10 Damage or Destruction; Insurance Matters.

(@ In the event of any material damage to, or condéimmar destruction of, any
Acquired Asset (other than normal wear and teaoy po the applicable Closing for such Acquired étss
(a “Pre-Closing Loss”), Sellers shall promptly givetice thereof to Buyer. If any such Pre-Clodiogs
is covered by insurance policies, all right andralaf Sellers to any proceeds of insurance for deich
Closing Loss shall be assigned and (if previousbeived by Sellers and not used prior to the apipléc
Closing Date to repair such damage or destructionegate the effect of such condemnation or for
collection of such proceeds or awards) paid to BageClosing, and Buyer shall not be entitled tg an
reduction in the Purchase Price with respect tt fre-Closing Loss. If all or any portion of suete-
Closing Loss is not covered by insurance polidggjer shall have the right to reduce the Purchase P
by an amount equal to (i) the estimated cost tairep restore the Acquired Assets affected by $ereh
Closing Loss not covered by insurance policies (thifected Assets”) to substantially their conditio
immediately prior to the occurrence of such Pres@ig Loss or (ii) if such Affected Assets are degtd
or damaged beyond repair or reconstruction oréhstondemnation has a material adverse effect®n th
use of such Affected Assets, the replacement cbgh® Affected Assets and, in either case, all
compensation payable on account of such Pre-Cldagiag shall be retained by Sellers. If Buyer ald¢at
reduce the Purchase Price pursuant to_this Sestidifa), the amount of such reduction shall be leigua
the value assigned to such Affected Asset in thetfaise Price Allocation or, if no such value isgrssd
therein, an equitable amount determined by thad3art good faith.

(b) Notwithstanding_Section 5.11(a), if as a resulteofPre-Closing Loss, (i) a
Store is destroyed or damaged beyond repair enstaiction, (ii) a Store is damaged and the repair
restoration of such Store to substantially its éor immediately prior to such damage is (A) estied
to cost in excess of US$1,000,000 or (B) reasonekpected to take more than six (6) months, or (iii
any portion of the real property on which the Stsriocated is condemned and such condemnatioa has
material adverse effect on Buyer’s ability to opersuch Store in its usual manner, then Buyer @iays
sole discretion, opt to (X) treat such Store ahdetdted Acquired Assets as Excluded Assets (Siole,
a “Removed Store”), or (y) continue to treat sudbr& and all related Acquired Assets as Acquired
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Assets, in which case at the applicable ClosindleSeshall remit to Buyer any insurance proceeds
received in respect of such Pre-Closing Loss dr&lyjdh proceeds received as of the applicable @josi
are insufficient to restore such Store and itsteelaAcquired Assets to substantially their conditio
immediately prior to the occurrence of such Presig Loss, Buyer shall have the right to offsetiagja
the applicable Closing Cash Payment an amount emu#he amount by which such proceeds are
insufficient to so restore such Store and its eelaicquired Assets, and Sellers shall be entitbectain
any additional compensation received after theiegiplle Closing in respect of such Pre-Closing Loss.

© Sellers shall pursue all Assigned Insurance Claiitis reasonable diligence (or
at the request of Buyer, Sellers shall use themroercially reasonable efforts to cause Buyer to be
subrogated in respect of any such Assigned Insar@taims), including filing claims with respectdaay
Pre-Closing Loss. Promptly following the resolatiof any Assigned Insurance Claim, whether before o
after the applicable Closing, Sellers shall remit proceeds (net of any deductible, costs of regowand
other costs required to be paid, or incurred, byeBewith respect thereto) received in respecswth
Assigned Insurance Claim to Buyer by the later ¢ouo of (i) the applicable Closing and (ii) therthi
(3rd) Business Day after the receipt of such prdsefout only to the extent such amount was not
deducted from the Closing Cash Payment at thegipé Closing). The Parties shall cooperate irdgoo
faith in the resolution with the insurance comparoé any Assigned Insurance Claim, and Sellerd shal
provide notice to Buyer of any correspondence weckiin connection with any Assigned Insurance
Claim.

Section 5.11 Notice to Pharmacy Customers. Buyer will, at Big/esole expense,
notify each customer that had a prescription filbedefilled at the pharmacy location listed on EithH
within six (6) months prior to the Closing Datethg transfer of such customer's files and presoript
files, records and electronic data, by mailing esoth customer a letter or notice, at the addnessded
to Buyer from Seller in such electronic records.

ARTICLE VI
OTHER COVENANTS

The Parties agree as follows with respect to thegdrom and after the Closing applicable to
any given Store:

Section 6.1  Further Assurances. In the event at any time #feapplicable Closing
any further action is necessary to carry out thpgses of this Agreement, each of the Parties atfilthe
requesting Party’s sole cost and expense, takefautier action (including the execution and detywef
such other reasonable instruments of sale, trgnsfenveyance, assignment, assumption and
confirmation, providing materials and informatioa3 the other Party may reasonably request which
actions shall be reasonably necessary to trarsiakey or assign to Buyer all of the Acquired Assat
to confirm Buyer’s assumption of the Assumed Lidiei.

Section 6.2  Access; Enforcement; Record Retention. Until taalBuptcy Cases are
closed pursuant to the Bankruptcy Code (or witlpeesto Tax matters, a period of three (3) yedis) a
the applicable Closing, Buyer and Sellers agrg@awide or cause to be provided to each otherh@ir t
Representatives) upon reasonable advance writtdéicenand at the sole cost and expense of the
requesting Party, reasonable access during norasithdss hours, and in a manner so as not to irgerfe
unreasonably with the normal business operatioigugér or Sellers, as the case may be, to all gesni
properties, personnel, books and records, and feraed Contracts of or related to the Acquired Asse
or the Assumed Liabilities for the purposes of fe@paring Tax Returns, or (b) complying with the
requirements of any Governmental Authority; proddéowever, that, for avoidance of doubt, the
foregoing shall not require Buyer or Sellers toetany such action if (i) such action may resul@ain
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waiver or breach of any attorney/client privile¢i@,such action could reasonably be expectedsaltén
violation of applicable Law, or (iii) providing sbh@access or information would be reasonably expdote
be materially disruptive to its normal businessrapens. Buyer and Sellers agree to maintainitae ér
records which are contemplated by the first (1stitence of this Section 6.2 in a manner consigtesit
material respects with its document retention amstrdction policies, as in effect from time to tinfier
six (6) months following the applicable Closing.

Section 6.3  Treatment of Affected Labor Agreements. With resp® Covered
Employees under an Affected Labor Agreement, Buyay (a) agree to assume the Affected Labor
Agreement with respect to the applicable Storefhiaut modification and thereafter comply with the
obligations set forth in_Section 6.4 with respextGovered Employees under such assumed Affected
Labor Agreement, (b) meet with Affected Union reganetatives at reasonable times, and confer and
negotiate in good faith with the Affected Unions reach mutually satisfactory modifications to the
relevant Affected Labor Agreement with each of Aiected Unions and to enter into a Modified Labor
Agreement with each of the Affected Unions, or ife€gotiate with the Affected Unions to arrange a
transfer at the applicable Closing of all or anwé&ed Employees from any Affected Labor Agreement
to any collective bargaining agreement that Buyay mave with the applicable Affected Union or any
collective bargaining agreement that Buyer may haw#th another union that represents Buyer's
employees at Buyer’s existing stores located irstirae area as the relevant Stores (each, a “BamarL
Agreement”). Buyer shall keep Sellers reasonabigrined as to the status of its negotiations with th
Affected Unions. Buyer may, at any time prior t@ tBale Hearing, agree to have an Affected Labor
Agreement assigned to it without modification bpyding notice of such agreement to Sellers and the
applicable Affected Union. To the extent Buyer & assuming the Affected Labor Agreements, Buyer
shall, in coordination with Sellers, (i) propos&ladified Labor Agreement to each Affected Union, or
(i) pursue such negotiations as Buyer deems apiatepin connection with transferring Covered
Employees to a Buyer Labor Agreement pursuantéoptioposal set forth on Exhibit F (the “Proposal).
The Parties agree to cooperate with each otheramiging each Affected Union with complete and
reliable information to allow the Affected Uniorns évaluate any such proposals. For all purposesrund
this Section 6.3, the Parties acknowledge the reménts of sections 1113 and 1114 of the Bankruptcy
Code and agree to use good faith efforts to cotpevith each other (and to negotiate in good faiiti
the Affected Unions) in ensuring compliance witty applicable provisions thereof. If the applicable
Affected Union (X) agrees to the transfer from difeéted Labor Agreement of all Covered Employees
thereunder to a Buyer Labor Agreement, at the egiplé Closing, or (y) does not reach agreement with
the Buyer on the terms of a Modified Labor Agreet@na transfer to a Buyer Labor Agreement, then
Buyer shall have the right, at its sole discretimngeem such Affected Labor Agreement an Excluded
Asset, such Affected Labor Agreement shall not bsumed by Buyer, and Sellers shall take all
reasonable actions to the extent required undéosscl113 and 1114 of the Bankruptcy Code.

Section 6.4 Covered Employees.

(d) Offer of Employment. Sellers shall provide Buyeithvdetails regarding the
Covered Employees’ salaries, wages, incentive pemsation, benefits and employment
records as Buyer within ten (10) days of the datedf and shall provide an updated schedule of
the same upon Buyer’'s request. At least ten (19% gaior to the Initial Closing Date, Buyer
shall make an offer of at-will employment, effeetias of the applicable Closing Date and
contingent upon such applicable Closing, to sulbstinall of the union-represented Covered
Employees who are then employed by Sellers or tlespective Subsidiaries (at the same base
wage or hourly rate as in effect immediately ptmthe applicable Closing); provided, however,
that any offer of employment shall be contingendrughe applicable Closing actually occurring.
With respect to union-represented Covered Employaesh offers shall also be consistent with
the terms and conditions required by the govergifigcted Labor Agreements, Modified Labor
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Agreements or Buyer Labor Agreements, if any, beotise on substantially similar terms as are
reflected in any Buyer Labor Agreements. Priothi applicable Closing Date, Buyer may, in its
sole discretion, interview and make an offer ofvdtl-employment, effective as of such Closing
Date, to any of the Covered Employees who are niondrepresented who are selected by Buyer
in its sole discretion, subject to and in accoréawith Buyer’'s business needs and normal hiring
practices;_provided, however, that any offer of Eywment shall be contingent upon such
Closing actually occurring. Prior to the applicallmsing Date, Sellers shall permit, and cause
their respective Subsidiaries to permit, Buyer ¢otact, interview and make arrangements with
Covered Employees regarding employment or prospeamployment by Buyer after the
applicable Closing. The employment by Sellers @irtmespective Subsidiaries of each Hired
Covered Employee shall terminate effective as efapplicable Closing Date. Sellers shall waive
and assign to Buyer any non-competition or othstrictions that might prevent or restrict any
Hired Covered Employee from accepting any suchr affemployment, including by forwarding

a letter to each Hired Covered Employee, upon &g Buyer and in a form satisfactory to
Buyer, expressly releasing such Hired Covered Eyg@drom any obligations he or she may
have to Sellers or their Affiliates. Notwithstangithe foregoing, nothing herein shall be
construed as to prevent Buyer from terminatingetmployment of any Hired Covered Employee,
consistent with applicable Law and the governindeétied Labor Agreements, the Modified
Labor Agreements or Buyer Labor Agreements, asieglge, at any time following the
applicable Closing Date.

(e) Compensation and Benefits. Commencing on the alpécClosing Date and
continuing through the first anniversary of the laggble Closing Date, Buyer or its Affiliates
shall provide or cause to be provided to the Hiéalered Employees who are not union
represented and who receive offers of employmemh fBuyer or its Affiliates compensation and
employee benefits that are in the aggregate (imjudase salary and incentive bonus
opportunities) substantially comparable to the cengation and employee benefits provided by
Buyer to similarly situated employees of Buyer frime to time (excluding for purposes of this
sentence, equity-based compensation, pension, rgirgiment welfare benefits, change in
control, severance, retention or similar benefitscompensation). With respect to union-
represented Hired Covered Employees, Buyer or fi¢iades agrees to apply to all such Hired
Covered Employees the terms and conditions set fort the governing Affected Labor
Agreements, the Modified Labor Agreements or Buyabor Agreements, if applicable, or as
otherwise set forth in the Proposal, as they maynbdified or further modified from time to
time.

() Service Credit. Each Hired Covered Employee whwisrepresented by a union
and receives an offer of employment from Buyer terAffiliates shall be given credit for all
service with Sellers and their Subsidiaries, amar ttespective predecessors under any employee
benefit plans of Buyer and its Affiliates maintainiey Buyer or its Affiliates in which such Hired
Covered Employees participate following the appilieaClosing Date, for purposes of eligibility,
vesting, and entitlement to benefits, includingdeverance benefits and vacation entitlement (but
not for accrual of pension benefits). With respéat union-represented Hired Covered
Employees, Buyer or its Affiliates agree to appbydll such Hired Covered Employees the
service date set forth in the governing Affectedodra Agreements, the Modified Labor
Agreements or Buyer Labor agreements, if applicaiiieas otherwise set forth in the Proposal.
Notwithstanding the foregoing, nothing in this $@ct6.4(c) shall be construed to require
crediting of service that would result in a duptica of benefits to the extent such service is
credited for similar purposes under any similar Eaype Benefit Plan.

(9) Waiver of Pre-Existing Conditions; Crediting of Detibles. Buyer shall cause
(i) the waiver of all limitations as to pre-exigiconditions, exclusions and waiting periods with
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respect to participation and coverage requiremappdicable to the Hired Covered Employees
under any welfare benefit plans maintained by Buyavhich any such Hired Covered Employee
participates, to the extent that such conditioxsjusions or waiting periods would not apply
under the Employee Benefit Plans, and (ii) forplan year in which the applicable Closing Date
occurs, the crediting of each Hired Covered Emptowéth any co-payments and deductibles
paid prior to participation in such welfare planssatisfying any applicable deductible or out-of-
pocket requirements thereunder, to the extent edited under the similar Employee Benefit
Plans. Sellers shall promptly provide all informatirequested by Buyer regarding the Hired
Covered Employees in order for Buyer to comply wtittl provisions of this Section 6.4(d).

(h) 401(k) Plan Rollovers. Sellers shall take sucloacas is necessary to provide
that all Hired Covered Employees who are partidipan Sellers’ 401(k) plans have a fully
vested and non-forfeitable interest in their entagpective account balances under such plans as
of the applicable Closing Date (regardless of thears of vesting credit under such plans). On or
prior to the applicable Closing Date, with respecall of the Hired Covered Employees, Sellers
shall contribute all contributions to Sellers’ 4k plans (i) which are required to be made on or
before the applicable Closing Date under any sdahsp and (ii) which relate to service or
employee salary deferral contributions on or ptinthe applicable Closing Date, whether or not
required to be made on prior to the applicable @p®ate under Sellers’ 401(k) plans. Buyer
agrees to cause the Buyer's 401(k) plan to accégirect rollover” to Buyer's 401(k) plan of
each Hired Covered Employee’s account balancesudimgy promissory notes evidencing all
outstanding loans) under Sellers’ 401(k) plansuihsrollover is elected in accordance with
applicable Law by such Hired Covered Employee; e, that prior to the applicable Closing
Sellers provide Buyer with evidence satisfactoryBayer in its sole discretion of the tax-
qualified status of Sellers’ 401(k) Plan.

® Welfare Benefit Claims; COBRA. On the applicabllwsing Date, Sellers and
their Subsidiaries shall cease to provide welfareecage to each relevant Covered Employee and
his or her covered dependents. Sellers shall ggorsible in accordance with its applicable
welfare plans (and the applicable welfare plansthafir Subsidiaries) in effect prior to the
applicable Closing Date for all reimbursement ckifsuch as medical and dental claims) for
expenses incurred, and for all non-reimbursemeitnsl (such as life insurance claims) incurred,
under Sellers’ or their Subsidiaries’ Employee Bitrilans that are welfare benefit plans prior to
the applicable Closing Date by the Covered Emplsyard their dependents. Buyer or its
Affiliates shall be responsible in accordance witie applicable welfare plans of Buyer or its
Affiliates for all reimbursement claims (such asdical and dental claims) for expenses incurred,
and for all non-reimbursement claims (such asilifirance claims) incurred, on or after the
applicable Closing Date (or the date of commenceéroéemployment with Buyer, if later) by
Hired Covered Employees and their dependents. plgoses of this Section 6.4(f), a claim shall
be deemed to have been incurred as follows: (ihéalth, dental and prescription drug benefits,
upon provision of such services or benefits, (dy fife, disability, accidental death and
dismemberment and business travel accident insarbeaefits, upon the death, disability or
accident giving rise to such benefits, and (iii) fioee benefits that become payable with respect to
any hospital confinement, upon the commencemensugch confinement. Sellers or their
Subsidiaries shall provide coverage required byGbesolidated Omnibus Budget Reconciliation
Act of 1985 (“COBRA”") under Sellers’ or their Suldsries’ Employee Benefit Plans that are
group health plans with respect to qualifying esemtcurring prior to the applicable Closing
Date; provided, however, that to the extent thalependent of a Hired Covered Employee is
receiving continuation coverage under COBRA ashef @pplicable Closing Date, Buyer or its
Affiliates shall be obligated to continue to proidCOBRA continuation coverage to such
dependent on and following the applicable ClosiragelXfor the period required under applicable
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Law. Buyer and its Affiliates shall provide covgearequired by COBRA to Hired Covered
Employees and their eligible dependents or bersies under Buyer’'s group health plans with
respect to qualifying events occurring on and dfterapplicable Closing Date.

(), WARN Act. Prior to the applicable Closing Date I8 shall provide to any
current or former employee of Sellers any noticpneed (or anticipated to be required) pursuant
to the WARN Act. Provided that on or before thelagale Closing Date A&P provides Buyer
with a complete and accurate list, by date andtimcaof employee layoffs implemented by
Sellers with respect to employees of the Storethé ninety (90) day period preceding the
applicable Closing Date, Buyer shall indemnify drdd harmless each Seller and its Affiliates
and their respective Representatives with resmeany Liability arising under the WARN Act
with respect to Hired Covered Employees of the &tarising after the applicable Closing Date
in whole or part from the actions or omissions ofy& from and after the applicable Closing
Date.

(K) Tax Reporting. Buyer and Seller shall adopt thtaridard procedure” for
preparing and filing Internal Revenue Service Foviis2 (Wage and Tax Statements, as
described in Revenue Procedure 2004-53). Undeiptieicedure, Seller will not be relieved from
filing a Form W-2 with respect to any Covered Enygles, and Buyer will undertake to file (or
cause to be filed) a Form W-2 for each such Cové&mgloyee only with respect to the portion
of the year during which such Covered Employeesesmployed by Buyer that includes the
applicable Closing Date, excluding the portion otls year that such Covered Employee was
employed by Seller. Buyer and Seller shall alsopadhe “standard procedure” of Revenue
Procedure 2004-53 for purposes of Internal Revegevice Forms W-4 (Employee’s
Withholding Allowance Certificate) and W-5 (Earnddcome Credit Advance Payment
Certificate). Notwithstanding the foregoing, Buyrall not assume any Liabilities with respect
to such information, and all such Liabilities shial the sole responsibility of Sellers. Sellers
shall pay all such Liabilities as and when duelleBeand Buyer shall cooperate in good faith to
adopt procedures under applicable state, muniapahty, local, or other Laws.

()] No Third Party Beneficiary Rights. The Partiese&githat nothing in this
Section 6.4, whether express or implied, is intende(i) create any third party beneficiary rights
in any Covered Employee or any other employee gfeBuSellers or their respective Affiliates,
(i) amend or alter any benefit plan of any Buy8eller or any of their Subsidiaries or (iii)
prevent Buyer from amending or terminating any lhemgans from and after the applicable
Closing Date.

(@) Cooperation.  After the applicable Closing Date,y®u shall reasonably
cooperate with Sellers to provide such current rimfition regarding the Hired Covered
Employees on an ongoing basis as may be necesstagilitate determinations of eligibility for,
and payments of benefits to, the Hired Covered Bygas under any applicable employee
benefit that continues to be maintained by A&P terAffiliates. After the applicable Closing
Date, Sellers shall, and shall cause their Affig@ato, reasonably cooperate with Buyer and its
Affiliates to provide such current information redmg the Hired Covered Employees on an
ongoing basis as may be necessary to facilitaermétations of eligibility for, and payments of
benefits to, the Hired Covered Employees under apglicable employee benefit plan that
continues to be maintained by Buyer or its Affdigit

Section 6.5 Certain Tax Matters.

(@) Transfer Taxes. All stamp, documentary, filingcawling, registration, sales,
use, transfer, added-value or similar non-incomee$afees or governmental charges imposed

35
WEIL:\95473267\8\50482.0004



15-23007-rdd Doc 1605-1 Filed 10/29/15 Entered 10/29/15 14:16:46 Exhibit a
Pg 40 of 52

under applicable Law in connection with the tratisas contemplated hereby (a “Transfer Tax”)
shall be borne equally between Buyer, on the one fend Sellers, on the other hand. The Party
that is required by applicable Law to file any TReturns in connection with Transfer Taxes shall
prepare and timely file such Tax Returns; providedwever, that the other Parties shall be
entitled to receive such Tax Returns and other mheciation reasonably in advance of filing by
such preparing Party, but not less than ten (1@jrieiss Days prior to the due date of such Tax
Returns, and such Tax Returns and other documemtatiall be subject to the other Parties’
approval, which shall not be unreasonably withhdilayed, or conditioned. Sellers and Buyer
shall cooperate in making, in a timely manner Talk Returns, filings, reports, forms and other
documentation as are necessary or appropriateniplgavith all applicable Laws in connection
with the payment of Transfer Taxes and shall caatpein good faith to minimize, to the fullest
extent possible under such Laws, the amount oanlg Transfer Taxes.

(b) Tax Adjustments. Taxes (other than Transfer Takappsed upon or assessed
directly against the Acquired Assets being soldhat applicable Closing (including real estate
Taxes (other than those subsumed in Section Z28&opal property Taxes and similar Taxes) for
the Tax period in which the applicable Closing ascgeach, a “Proration Period”) will be
apportioned and prorated between Sellers and Bagyef the applicable Closing Date with Buyer
bearing the expense of Buyer's proportionate sbérsuch Taxes which shall be equal to the
product obtained by multiplying (i) a fraction, themerator being the amount of the Taxes and
the denominator being the total number of dayhéenRroration Period, times (ii) the number of
days in the Proration Period following the applieaBlosing Date, and Sellers shall bear the
remaining portion of such Taxes. If the precise@am of any such Tax cannot be ascertained on
the applicable Closing Date, apportionment andatian shall be computed on the applicable
Closing Date on the basis of the amount payable&oh respective item during the Tax period
immediately preceding the Proration Period and @nayation shall be adjusted thereafter on the
basis of the actual charges for such items in tlegaBon Period. When the actual amounts
become known, such proration shall be recalculbjeBuyer and Sellers, and Buyer or Sellers,
as the case may be, promptly (but not later than(18) days after notice of payment due and
delivery of reasonable supporting documentatiorn wéspect to such amounts) shall make any
additional payment (including in respect of anyuref) so that the correct prorated amount is paid
by each of Buyer and Sellers. The covenants auedain this Section 6.5(b) shall survive the
Closing.

Section 6.6  Insurance Matters. Buyer acknowledges that alurexsce coverage
provided in relation to Sellers, the applicabler&so or the applicable Acquired Assets that is taaied
by either Seller or its Affiliates (whether suchlipies are maintained with third party insurerswith
such Seller or its Affiliates) shall cease to pdeviany coverage to Buyer, the applicable Storefher
applicable Acquired Assets as of the Closing Date/iich such Store or the Acquired Assets are to be
acquired, and no further coverage shall be avalablBuyer, the applicable Stores, or the applieabl
Acquired Assets under any such policies.

Section 6.7  Acknowledgements.

(@) Buyer acknowledges that it has received from Sglleertain projections,
forecasts, and prospective or third party infororatielating to Sellers, the Stores, the Acquired
Assets, the Assumed Liabilities, and other relatguics. Buyer acknowledges that (i) there are
uncertainties inherent in attempting to make sucbjeptions and forecasts and in such
information; (ii) Buyer is familiar with such undamties and is taking full responsibility for
making its own evaluation of the adequacy and awgurof all projections, forecasts, and
information so furnished; and (iii) neither Buyeornany other Person shall have any claim
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against either Seller or any of its respective aoes, officers, Affiliates, agents, or other
Representatives with respect thereto. Accordingithout limiting the generality of Section 3.15
or Section 9.1, Buyer acknowledges that neithedleBelor any other Person makes any
representations or warranties with respect to sucjections, forecasts, or information, except, to
the extent applicable, the representations andawtes of Sellers set forth in Article 111.

(b) Buyer acknowledges that, except for the representtind warranties expressly
set forth in_Article 1l (as modified by the infomtion referenced on the Disclosure Schedule
(which representations and warranties shall terteiaad be of no further force or effect as of the
Closing), and without limiting the generality of Gen 3.15, neither Seller nor any other Person
makes any representation or warranty, express gptidd) including as to the accuracy or
completeness of any information regarding eithdteGethe Stores, any Acquired Assets, any
Assumed Liabilities or any other matter and neitbelier nor any other Person will be subject to
any Liability to Buyer or any other Person resytiftom such matters or the distribution to
Buyer, or the use of, any such information. Bugeknowledges that, should the Closings occur,
Buyer will acquire the Acquired Assets and assumme Assumed Liabilities in an “as is”
condition and on a “where is” basis, without angresentation or warranty of any kind, express
or implied (including with respect to environmentdiealth or safety matters). Buyer
acknowledges that it has waived and hereby waisesa@ndition to each Closing any further due
diligence reviews, inspections, or examinationshwigéspect to either Seller, the Stores, the
Acquired Assets, the Assumed Liabilities, or anyeot matter, including with respect to
engineering, environmental, title, survey, finahoigerational, regulatory, and legal compliance
matters.

Section 6.8 Press Releases and Public Announcements. No Blaall issue any
press release or make any public announcemeningel&d the existence or subject matter of this
Agreement without the prior written approval of tbther Parties, unless a press release or public
announcement is required by applicable Law or ar&eof the Bankruptcy Court or, in the case of
Buyer, is otherwise consistent with paragraph 18ttt Confidentiality Agreement. If any such
announcement or other disclosure is required blicgipe Law or a Decree of the Bankruptcy Courg, th
disclosing Party required to make such announcememlisclosure shall give the other Parties prior
notice of, and an opportunity to comment on, theppsed announcement or disclosure, which shall be
reasonably satisfactory to all of the Parties. Huaaties acknowledge that Sellers shall file this
Agreement with the Bankruptcy Court in connectidthvobtaining the Bidding Procedures Order and/or
the Sale Order.

Section 6.9  Seller Marks. The Seller Marks may appear on sofrne Acquired
Assets, including on signage. Buyer acknowledged agrees that it does not have and, upon
consummation of the transactions contemplated isyAgreement, will not have, any right, title, irgst,
license, or other right to use the Seller Marksuyd shall within ten (10) Business Days after the
applicable Closing Date remove the Seller Marksnfror cover or conceal the Seller Marks on, any
Acquired Assets, or otherwise retrain thereaftemfthe use and display of the Acquired Assets oiciwh
the Seller Marks remain affixed and visible.

Section 6.10 HIPAA Privacy Standards.

(@) After the Closing, Buyer shall make all Pharmacydtds available for access
and amendment to individuals in accordance with AMPprivacy standards (the “HIPAA
Privacy Standards”) and other applicable Laws. eéBishall respond to individuals’ requests for
accountings of disclosures of protected healthrinétion for periods prior to the Closing in
accordance with HIPAA Privacy Standards. Buyellshaintain the Pharmacy Records and all
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protected health information transferred by Selieraccordance with HIPAA. All inquiries and
responses by Buyer relating to patient rights urndi&tAA relating to uses and disclosures of
health information made prior to the Closing shml forwarded to Sellers pursuant_to Section
9.7.

(b) In addition, Buyer shall maintain the Pharmacy Rédsand all protected health
information transferred by the Sellers in accoréganath HIPAA security standards governing
electronic protected health information. All indes and response by Buyer relating to patient
rights under HIPAA privacy standards relating tesusr disclosures of health information made
prior to the Closing Date shall be forwarded to 8sdler in accordance with the notice provisions
set forth herein.

ARTICLE VI
CONDITIONS TO OBLIGATION TO CLOSE

Section 7.1  Conditions to Buyer's Obligations to the Initial dSing. Buyer’s
obligation to consummate the transactions conteegblhereby in connection with the Initial Closirgy i
subject to the satisfaction of, or the waiver ititiwg by Buyer of, the following conditions:

(a) (x) the representations and warranties set fortiiicle Il (other than the
representations and warranties set forth in Se@idh shall have been true and correct on the
date hereof and as of the Initial Closing Date ¢gxdo the extent expressly made as of an earlier
date, in which case as of such date as if madedatis of such date), except where the failure of
such representations and warranties to be so tndecarrect (without giving effect to any
limitation as to “material” or “Material Adverse fett” set forth therein) has not resulted in a
Material Adverse Effect, and (y) the representaiand warranties set forth in Section 3.4 shall
have been true and correct, on the date hereohamaf the Initial closing Date, in all material
respects;

(b) each Seller shall have performed and complied with covenants and
agreements hereunder through the Initial Closinge Daall material respects;

(© the Bankruptcy Court shall have entered (i) theeSaider and (ii) any other
order necessary to close the sale of the Acquiredets, and no order staying, reversing,
modifying, or amending such orders shall be inatfée the Initial Closing Date;

(d) no Decree shall be in effect that prohibits consation of the transactions
contemplated by this Agreement;

(e) Sellers shall have, consistent with section 363j(4) of the Bankruptcy Code,
paid or reserved for all Cure Costs consistent thighterms of the Bidding Procedures Order;

() the Parties shall have agreed on a Closing Statefoeithe Initial Closing in
accordance with Section 2.5(a); and

(9) each delivery contemplated by Section 2.5(c) taldlevered to Buyer shall have
been delivered with respect to the Initial Closing.
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Section 7.2  Conditions to Sellers’ Obligations to the InitialloSing. Sellers’
obligations to consummate the transactions contaexphereby in connection with the Initial Closarg
subject to the satisfaction of, or the waiver intiwg by Sellers of, the following conditions:

(@) (x) the representations and warranties set fortiiticle IV (other than the
representations and warranties set forth in Sedctiéh shall have been true and correct on the
date hereof and as of the Initial Closing Date ¢gxdo the extent expressly made as of an earlier
date, in which case as of such date as if madedatis of such date), except where the failure of
such representations and warranties to be so mdie@rect has not resulted in a material adverse
effect on the ability of the Buyer to consummate transactions at the Initial Closing; (y) the
representations and warranties set forth in Seetiénshall have been true and correct, on the
date hereof and as of the Initial closing Dateglinmaterial respects;

(b) Buyer shall have performed and complied with ityez@mnts and agreements
hereunder through the Initial Closing Date in aditerial respects;

(© the Bankruptcy Court shall have entered (i) theeSaider and (ii) any other
order necessary to close the sale of the Acquiredets, and no order staying, reversing,
modifying, or amending such orders shall be inatfée the Initial Closing Date;

(d) no Decree shall be in effect that prohibits consation of the transactions
contemplated by this Agreement;

(e) the Parties shall have agreed on a Closing Statefoerthe Initial Closing in
accordance with Section 2.5(a); and

() each payment contemplated by Section 2.5(b) to ddento Sellers shall have
been made, and each delivery contemplated by $e2tide) to be delivered to Sellers shall have
been delivered with respect to the Initial Closing.

Section 7.3  Conditions to Buyer’'s Obligations to each Subset@osing. Buyer's
obligation to consummate the transactions conteeghlhereby in connection with each Subsequent
Closing is subject to the satisfaction of, or thewer in writing by Buyer of, the following condiins:

(a) (x) each representation and warranty set forthantiSn 3.1 (Organization of
Sellers; Good Standing) and Section 3.2 (Authanzadf Transaction) shall have been true and
correct as of the date hereof and as of the appicBubsequent Closing Date in all respects,
except where the failure of such representationlsvaarranties to be so true and correct (without
giving effect to any limitation as to “material” tvaterial Adverse Effect” set forth therein) has
not resulted in a Material Adverse Effect, and €gch representation and warranty set forth in
Section 3.4 (Title to Assets) shall have been &mé correct as of the date hereof and as of the
applicable Subsequent Closing Date in all mategigpects;

(b) each Seller shall have performed and complied with covenants and
agreements hereunder with respect to the Acquissegtd and the Stores subject to the applicable
Subsequent Closing through the applicable Subsé@ilesing Date, in all material respects;

(© no Decree shall be in effect that prohibits consation of the transactions
contemplated by this Agreement;
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(d) Sellers shall have paid or reserved all Cure Camtsistent with the terms of the
Bidding Procedures Order; and

(e) each delivery contemplated by Section 2.5(d) tddlevered to Buyer shall have
been delivered with respect to such Subsequentrglos

Section 7.4  Conditions to Sellers’ Obligations to each Subset@osing. Sellers’
obligations to consummate the transactions conieplhereby in connection with each Subsequent
Closing are subject to the satisfaction of, orlaéver in writing by Sellers of, the following coitidns:

(@ (x) the representations and warranties set fort®eotion 4.1 and Section 4.2
shall have been true and correct as of the dasohand as of the applicable Subsequent Closing
Date, except where the failure of such represamstand warranties to be so true and correct has
not resulted in a material adverse effect on thidityatof the Buyer to consummate the
transactions at such Subsequent Closing; (y) tpeesentations and warranties set forth in
Section 4.6 shall have been true and correct atheofdate hereof and as of the applicable
Subsequent Closing Date in all material respects;

(b) Buyer shall have performed and complied with itver@ants and agreements
hereunder with respect to the Acquired Assets hadbtores subject to the applicable Subsequent
Closing through the applicable Subsequent ClosiatgOn all material respects;

© no Decree shall be in effect that prohibits consation of the transactions
contemplated by this Agreement; and

(d) each payment contemplated by Section 2.5(b) to deento Sellers shall have
been made, and each delivery contemplated by $e2tide) to be delivered to Sellers shall have
been delivered with respect to such Subsequentrglos

Section 7.5 No Frustration of Closing Conditions. Neither Buy®r Sellers may
rely on the failure of any condition to their resfiee obligations to consummate the transactions
contemplated hereby set forth_in Section 7.1, 88cli2, Section 7.3 or Section 7.4, as the casebeay
to be satisfied if such failure was caused by deatty’s or its Affiliates’ failure to use its commnaegally
reasonable efforts (or, in the case of Sectionre@sonable best efforts) to satisfy the condititonthe
consummation of the transactions contemplated feogbby any other breach of a representation,
warranty, or covenant hereunder.

ARTICLE VIl
TERMINATION

Section 8.1  Termination of Agreement. The Parties may ternginhis Agreement at
any time prior to the Initial Closing (or, to thetent provided below, any Subsequent Closing) as
provided below:

(@ by the mutual written consent of the Parties;
(b) by any Party by giving written notice to the otRarties if:
)] any court of competent jurisdiction or other congp¢tGovernmental

Authority shall have enacted or issued a Law orrBecor taken any other action
permanently restraining, enjoining or otherwise hlnding the consummation of the
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transactions contemplated by this Agreement anti &aev or Decree or other action
shall have become final and non-appealable; prdyidewever, that the right to
terminate this Agreement under this Section 8.i)(Isj{all not be available to Buyer if
the failure to consummate the Closing because oh saction by a Governmental
Authority shall be due to the failure of Buyer tavie fulfiled any of its material
obligations under this Agreement; or

(i) (x) the Initial Closing shall not have occurred @nbefore October 31,
2015 or (y) the final Closing shall not have ocedrpn or before November 30, 2015 (as
applicable, the “Outside Date”); provided, howevitiat if the Closing shall not have
occurred on or before the Outside Date due to @nmmaatbreach of any representations,
warranties, covenants or agreements containedisnAifreement by Buyer or Sellers,
then the breaching Party may not terminate thise@grent pursuant to this Section

8.1(b)(ii); or

(© by Buyer by giving written notice to each Seller:

® prior to the Initial Closing, if there has beenradch by any Seller of any
representation, warranty, covenant, or agreementageed in this Agreement that has
prevented the satisfaction of any condition todhkgations of Buyer at Closing set forth
in Section 7.1(a) or Section 7.2(b), as the casg bea and such breach has not been
waived by Buyer, or, if such breach is curableeduoy such Seller prior to the earlier to
occur of (A) ten (10) days after receipt of Buyarnigice of intent to terminate or (B) the
Outside Date;

(i) following the Initial Closing and prior to the fih&€losing, if there has
been a breach by any Seller of any representatvamn;anty, covenant, or agreement
contained in this Agreement that has preventedsttisfaction of any condition to the
obligations of Buyer at Closing set forth in Sentit.3(a) or_Section 7.3(b), as the case
may be, and such breach has not been waived byrBameif such breach is curable,
cured by such Seller prior to the earlier to ocoti(A) ten (10) days after receipt of
Buyer’s notice of intent to terminate or (B) thet€ide Date;

(iii) upon the conversion of any Bankruptcy Case to a uader chapter 7 of
the Bankruptcy Code or the dismissal of any Bankygase;

(iv) upon the entry of an order of the Bankruptcy Cdairtthe appointment
of a trustee or examiner with expanded powers rdtien at the request of Buyer or any
of its Affiliates, under Bankruptcy Code sectiorD4land such trustee or examiner takes
any action to interfere with or impair the trangacs contemplated by this Agreement;

(d) by Sellers by giving written notice to Buyer:

)] prior to the Initial Closing, if there has been r@dch by Buyer of any
representation, warranty, covenant, or agreementagwed in this Agreement that has
prevented the satisfaction of any condition to tisligations of Sellers at Closing set
forth in Section 7.2(a) or Section 7.2(b), as thgecmay be, and such breach has not been
waived by Sellers, or, if such breach is curableed by Buyer prior to the earlier to
occur of (A) ten (10) days after receipt of sucie®'s notice of intent to terminate or (B)
the Outside Date; or
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(i) following the Initial Closing and prior to the fih&€losing, if there has
been a breach by Buyer of any representation, witracovenant, or agreement
contained in this Agreement that has preventeds#ttisfaction of any condition to the
obligations of Sellers at Closing set forth_in $mtt7.4(a) or_Section 7.4(b), as the case
may be, and such breach has not been waived bgr&etir, if such breach is curable,
cured by Buyer prior to the earlier to occur of (#&p (10) days after receipt of such
Seller’s notice of intent to terminate or (B) that€ide Date;

(e) by Sellers or Buyer, if (i) (X) Sellers enter intodefinitive agreement with
respect to a Competing Bid (y) the Bankruptcy €euters an order approving a Competing Bid
and (z) the Person making the Competing Bid consamesnthe Competing Bid or (ii) the
Bankruptcy Court enters an order that precludes ¢basummation of the transactions
contemplated hereby on the terms and condition®gétin this Agreement; or

() by Buyer, if the Back-up Termination Date has ooedr

Section 8.2  Effect of Termination. If any Party terminatesstiigreement pursuant
to Section 8.1, all rights and obligations of thertles hereunder shall terminate upon such teriimat
and shall become null and void (except that Articl8ection 3.15, Section 6.7, Section 8.3, Artidle
and this_Section 8.2 shall survive any such tertanpand no Party shall have any Liability (except
set forth in_Section 5.4 and Section 8.3) to theParty hereunder; provided, however, that ngtiin
this Section 8.2 shall relieve any Party from Lidpifor any breach occurring prior to any such
termination (but solely to the extent such breaels willful, grossly negligent, or fraudulent) setth in
this Agreement;_provided, further, that, other thiarthe case of fraud or willful misconduct, (aeth
maximum Liability of Sellers under this Agreemehtll not exceed Buyer’s reasonable and documented
out-of-pocket expenses up to an aggregate amousit@d,000 and (b) the maximum Liability of Buyer
under this Agreement shall not exceed 10% of theHaise Price.

Section 8.3  Return of Escrow Amount.

(a) If this Agreement is terminated by Sellers pursuar8ection 8.1(d), Sellers shall
be entitled to the Escrow Amount as liquidated dgesaand not a penalty and, except in the case
of fraud or willful misconduct, as Sellers’ soledaexclusive remedy, which shall be paid to
Sellers in accordance with the Escrow Agreemerd @uyer shall instruct the Escrow Agent to
distribute the Escrow Amount to Sellers by wirensfer of immediately available funds to
Sellers’ bank account(s) set forth in the Escrowe&ment) and without further order of the
Bankruptcy Court.

(b) If this Agreement is terminated under any circumesés other than the
circumstance set forth in_Section 8.3(a), the BgcAimount shall be returned to Buyer in
accordance with the Escrow Agreement (and Selleah mstruct the Escrow Agent to return the
Escrow Amount to Buyer by wire transfer of immedigtavailable funds to Buyer's bank
account set forth in the Escrow Agreement) andauttiurther order from the Bankruptcy Court.

ARTICLE IX
MISCELLANEOUS

Section 9.1  Survival. Except for any covenant that by its tens to be performed
(in whole or in part) by any Party following the migable Closing, none of the representations,
warranties, or covenants of any Party set fortthis Agreement or in any certificate delivered piairgt
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to Section 2.5(c) or Section 2.5(d) shall survimed each of the same shall terminate and be afintioef
force or effect as of, the applicable Closing.

Section 9.2  Expenses. Except as otherwise expressly settier#in, each Party will
bear its own costs and expenses incurred in caonegtith this Agreement and the transactions
contemplated hereby, including all fees of law fmommercial banks, investment banks, accountants,
public relations firms, experts and consultants.

Section 9.3  Entire Agreement. This Agreement, the Related &grents and the
Confidentiality Agreement constitute the entireesgnent between the Parties and supersede any prior
understandings, agreements or representations l{grheftitten or oral) by or between the Partieshi t
extent they relate in any way to the subject météseof.

Section 9.4  Incorporation of Exhibits and Disclosure Schedulée Exhibits to this
Agreement and the Disclosure Schedule are incaigubtgerein by reference and made a part hereof.

Section 9.5 Amendments and Waivers. No amendment of any poovisf this
Agreement shall be valid unless the same shalh bgiting and signed by each Party except as ezfyres
provided herein. No waiver of any breach of thig&ement shall be construed as an implied amendment
or agreement to amend or modify any provision @§ #igreement. No waiver by any Party of any
default, misrepresentation or breach of warrantgavenant hereunder, whether intentional or nall sh
be valid unless the same shall be in writing agadesl by the Party making such waiver, nor shalhsuc
waiver be deemed to extend to any prior or subsggiefault, misrepresentation or breach of warranty
covenant hereunder or affect in any way any righising by virtue of any prior or subsequent defaul
misrepresentation or breach of warranty or covenddtt conditions, course of dealing or performance,
understanding or agreement purporting to modifyy vaxplain, or supplement the terms or conditiohs
this Agreement shall be binding unless this Agregneamended or modified in writing pursuant te th
first sentence of this Section 9.5 except as espresovided herein. Except where a specific pkfiar
action or inaction is provided herein, no delaytloa part of any Party in exercising any right, powe
privilege hereunder shall operate as a waiver diere

Section 9.6  Succession and Assignment. This Agreement shalirméng upon and
inure to the benefit of the Parties and their respe successors and permitted assigns. No Paaty m
assign either this Agreement or any of its riglmserests, or obligations hereunder without therpri
written consent of the other Parties. Any attemgesignment in violation of this Section 9.6 wi# b
void.

Section 9.7  Notices. All notices, requests, demands, claimsd aother
communications hereunder shall be in writing ex@pexpressly provided herein. Any notice, request
demand, claim, or other communication hereundell $fea deemed duly given (a) when delivered
personally to the recipient; (b) one (1) Businessy @xfter being sent to the recipient by reputable
overnight courier service (charges prepaid); (@rugeceipt of confirmation of receipt if sent bg$anile
transmission; (d) on the day such communication segs by e-mail; or (e) three (3) Business Daysr aft
being mailed to the recipient by certified or régied mail, return receipt requested and postagjeaj,
and addressed to the intended recipient as shtlietow:
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If to either Seller: The Great Atlantic & Pacifiea Company, Inc.
2 Paragon Drive
Montvale, New Jersey 07645
Attention: Christopher W. McGarry
Matthew Bennett
E-mail: mcgarryc@aptea.com; bennettm@aptea.com

With a copy (which shall not constitute notice &ll&rs) to:

Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, New York 10153

Attention: Ray C. Schrock, P.C. and Gavin Westerma
Facsimile: (212) 310-8007

E-mail: ray.schrock@weil.com; gavin.westerman@werh

If to Buyer:

King Kullen Grocery Co., Inc.,

185 Central Avenue

Bethpage, NY 11714

Attention: Jerry Columbus

Email: jcolumbus@kingkullen.com

With a copy (which shall not constitute notice tayBr) to:

Bond Schoeneck and King

1010 Franklin Avenue

Garden City, NY 11530

Attention: Bernard P. Kennedy, Esq.,
Email: bkennedy@bsk.com

Any Party may change the address to which notreggiests, demands, claims and other communications
hereunder are to be delivered by giving the otlaeti€s notice in the manner set forth in this $ecf.7.

Section 9.8  Governing Law. This Agreement shall be governecig construed in
accordance with the internal Laws of the State eWwNork (without giving effect to the principles of
conflict of Laws thereof), except to the extenttthlae Laws of such state are superseded by the
Bankruptcy Code.

Section 9.9  Submission to Jurisdiction; Service of Process.chEaf the Parties
irrevocably and unconditionally submits to the estle jurisdiction of the Bankruptcy Court in any
Litigation arising out of or relating to this Agment or any Related Agreement or the transactions
contemplated hereby or thereby and agrees thalaaths in respect of such Litigation may be heard a
determined in any such court. Each Party alsoeagnet to (a) attempt to deny or defeat such exeus
jurisdiction by motion or other request for leavenfi the Bankruptcy Court or (b) bring any action or
proceeding arising out of or relating to this Agremt or any Related Agreement or the transactions
contemplated hereby or thereby in any other cquayided, however, that if the Bankruptcy Caseshav
not been commenced, the Parties agree to uncamalitioand irrevocably submit to the exclusive
jurisdiction of the United States District Court the Southern District of New York sitting in Ne¥ork
County or the Commercial Division, Civil Branch tbie Supreme Court of the State of New York sitting
in New York County and any appellate court from amgreof, for the resolution of any such claim or
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dispute. Each of the Parties irrevocably and uditimmally waives any objection to the laying ofrue

in, and any defense of inconvenient forum to thénteaance of, any Litigation so brought and waives
any bond, surety or other security that might bpuired of any other Party with respect thereto.y An
Party may make service on any other Party by sgnadlirdelivering a copy of the process to the Party
be served at the address and in the manner profédetie giving of notices in _Section 9.7; provided
however, that nothing in this Section 9.9 shalketffthe right of any Party to serve legal procesany
other manner permitted by law or in equity. EaetyPagrees that a final judgment in any Litigatgm
brought shall be conclusive and may be enforcetitigation or in any other manner provided by law o
in equity. The Parties intend that all foreignigdictions will enforce any Decree of the Bankryptc
Court in any Litigation arising out of or relatirig this Agreement or any Related Agreement or the
transactions contemplated hereby or thereby.

Section 9.10 Waiver of Jury Trial. EACH PARTY IRREVOCABLY AND
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO AT RIAL BY JURY IN RESPECT
OF ANY LITIGATION ARISING OUT OF OR RELATING TO THS AGREEMENT OR ANY
RELATED AGREEMENTS OR THE TRANSACTIONS CONTEMPLATEBEREBY OR THEREBY.

Section 9.11 Specific Performance. The Parties acknowledgeaanele that the other
Parties and their respective estates, as applicableld be damaged irreparably in the event théidzar
do not perform their respective obligations undés Agreement in accordance with its specific teans
otherwise breach this Agreement, so that, in anlditd any other remedy that the Parties may haderun
law or equity, each Party shall be entitled, withilxe requirement of posting a bond or other sgguio
injunctive relief to prevent any breaches of thevisions of this Agreement and to enforce spedlfica
this Agreement and the terms and provisions hereof.

Section 9.12 Severability. The invalidity or unenforceability any provision of this
Agreement shall not affect the validity or enfoitoidity of any other provisions of this Agreemerin the
event that any of the provisions of this Agreensdrall be held by a court or other tribunal of cotepe
jurisdiction to be illegal, invalid or unenforceabkuch provisions shall be limited or eliminatedydo
the minimum extent necessary so that this Agreesteait otherwise remain in full force and effect.

Section 9.13 No Third Party Beneficiaries. Except as set fonttSection 9.14, this
Agreement shall not confer any rights or remediesnuany Person other than Buyer, each Seller, and
their respective successors and permitted assigns.

Section 9.14 Non-Recourse. All claims or causes of action (Wwhein contract or in
tort, in law or in equity, or granted by statutedtt may be based upon, in respect of, arise undeqr by
reason of, be connected with, or related in anyrmaato this Agreement or the Related Agreements may
be made only against (and are expressly limitedhe)Persons that are expressly identified asgszarti
hereto or thereto (the “Contracting Parties”).ntnevent shall any Contracting Party have any share
vicarious Liability for the actions or omissionsaiy other Person. No Person who is not a Coimact
Party, including any director, officer, employeacarporator, member, partner, manager, stockholder,
Affiliate, agent, attorney or representative ofdamy financial advisor or lender to, any of theefing
(“Non-Party Affiliates”), shall have any Liabilitjwhether in contract or in tort, in law or in equlibr
granted by statute or based upon any theory tlekiss® impose Liability of an entity party agairtst
owners or affiliates) for any claims, causes ofamctobligations or Liabilities arising under, oof, in
connection with or related in any manner to thigefggnent or the Related Agreements or based on, in
respect of, or by reason of this Agreement or tkeéated Agreements or their negotiation, execution,
performance or breach; and, to the maximum exterhjpted by Law, each Contracting Party waives and
releases all such Liabilities, claims and obligasicagainst any such Non-Party Affiliates. Without
limiting the foregoing, to the maximum extent peited by Law, (a) each Contracting Party hereby
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waives and releases any and all rights, claims,adesy or causes of action that may otherwise be
available at law or in equity, or granted by statiub avoid or disregard the entity form of a Caating
Party or otherwise impose Liability of a Contragtifarty on any Non-Party Affiliate, whether grantsd
statute or based on theories of equity, agencytr@oimstrumentality, alter ego, domination, shaingle
business enterprise, piercing the veil, unfairnassdercapitalization, or otherwise; and (b) each
Contracting Party disclaims any reliance upon aon{Rarty Affiliates with respect to the performance
of this Agreement or the Related Agreements orrapyesentation or warranty made in, in connection
with, or as an inducement to this Agreement orRle¢éated Agreements. The Parties acknowledge and
agree that the Non-Party Affiliates are intendaditparty beneficiaries of this Section 9.14.

Section 9.15 Mutual Drafting. The Parties have participatechilyi in the negotiation
and drafting of this Agreement. In the event arbigity or question of intent or interpretationsas,
this Agreement shall be construed as if draftedtlpiby the Parties and no presumption or burden of
proof shall arise favoring or disfavoring any Pastyvirtue of the authorship of any of the provisoof
this Agreement.

Section 9.16 Disclosure Schedule. All capitalized terms notirtked in the Disclosure
Schedule shall have the meanings ascribed to thehisi Agreement. The representations and waasinti
of Sellers in this Agreement are made and giver @@ covenants are agreed to, subject to the
disclosures and exceptions set forth in the DisgsSchedule. The disclosure of any matter in any
section of the Disclosure Schedule shall be deetoede a disclosure for all other sections of the
Disclosure Schedule to the extent the relevancuch matter to such other sections is readily agupar
from the face of such disclosure. The listing m§ anatter shall expressly not be deemed to cohstin
admission by Sellers, or to otherwise imply, thay auch matter is material, is required to be disad
under this Agreement or falls within relevant minim thresholds or materiality standards set fortthis
Agreement. No disclosure in the Disclosure Schedeilating to any possible breach or violation oy a
Contract or Law shall be construed as an admissiondication that any such breach or violationsexi
or has actually occurred. In no event shall thinlg of any matter in the Disclosure Schedule éented
or interpreted to expand the scope of Sellers’esgmtations, warranties, or covenants set fortinig
Agreement. All attachments to the Disclosure Sakedre incorporated by reference into the applécab
section of the Disclosure Schedule in which they directly or indirectly referenced. The infornoeati
contained in the Disclosure Schedule is in all eespprovided subject to the Confidentiality Agresm

Section 9.17 Headings; Table of Contents. The section headangs the table of
contents contained in this Agreement and the Déscho Schedule are inserted for convenience only and
shall not affect in any way the meaning or intetgtien of this Agreement.

Section 9.18 Counterparts; Facsimile and Electronic Signatuidss Agreement may
be executed in one or more counterparts, each afhwdhall be deemed an original but all of which
together will constitute one and the same instrumemhis Agreement or any counterpart may be
executed and delivered by facsimile copies or dedid by electronic communications by portable
document format (.pdf), each of which shall be degian original.

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first above
written.

THE GREAT ATI ANTIC & PACIFIC TEA COMPANY, INC.

ameiQhrlstopher W. Mchrrw
F;tle Executive Vice President and Chief Administrative Officer

APW SUPERMARKETS, INC.

v AT

Name: Christopher W. McGarry
Title: Vice President & Secretafy

A&P LIVE BETTER, LLC

Name: Christopher W. McGarr
Titte: Vice President & Secregdry

A&P REAL PROPERTY, LLC

N

\‘aMnstopher W. McGarr‘v
Title: Vice President & Secr etax)/

[Signature Page to Asset Purchase Agreement]
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IN WITNESS WHEREOF, the Buyer has executed this Agreement as of the date
first above written,

KING KULLEN GROCERY CO., INC.

J. Donald Kennedy //
Co-President
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