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_________________________________________________ 
        § 
In re:        §  

      §   Chapter 11 Case 
        §    
LIFE PARTNERS HOLDINGS, INC.,    §   Case No. 15-40289-rfn-11 
        §  
        §        
        §     
   Debtor.    § 
_________________________________________________ 

 
OBJECTION OF SECURITIES AND EXCHANGE COMMISSION TO MOTION BY 
CERTAIN SHAREHOLDERS FOR RECONSIDERATION OF SPECIFIC FINDINGS 

OF FACT AND CONCLUSIONS OF LAW IN ORDER GRANTING THE MOTION OF 
THE SECURITIES AND EXCHANGE COMMISSION FOR APPOINTMENT OF A 

CHAPTER 11 TRUSTEE  
 
 The Securities and Exchange Commission (“SEC”), objects to the motion by “certain 

shareholders” for reconsideration of specific findings of fact and conclusions of law in the order 

granting the motion of the SEC for the appointment of a Chapter 11 Trustee (the 

“Reconsideration Motion”) (Dkt. #237).    
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Summary 

 The Reconsideration Motion belatedly seeks the introduction of hearsay email evidence 

that was available to Gary Aguirre, counsel to the certain shareholders, well before the close of 

the record on the SEC’s motion for appointment of a Chapter 11 Trustee on March 3, 2015, for 

the sole purpose of amending the Court’s finding that it was Mr. Aguirre who first suggested the 

filing of the Debtor’s Form 8-K on February 23, 2015, which the Court later found to be 

misleading.1  Accordingly, the proffered evidence is neither admissible, nor is it newly 

discovered evidence that would support altering the Court’s findings of fact and conclusions of 

law issued from the bench on March 9, 2015.  Moreover, the emails proffered by Mr. Aguirre are 

wholly consistent with the Court’s findings and conclusions.  Accordingly, the Court should 

deny the Reconsideration Motion. 

Argument 

 The Reconsideration Motion relies on Fed. R. Bankr. P. 9023, which incorporates by 

reference Fed. R. Civ. P. 59 for altering or amending a judgment.  Reconsideration Motion at 2.  

The motion, however, is more appropriately a motion under Fed. R. Civ. P. 52(b) to alter or 

amend findings after a bench trial (incorporated by reference by Fed. R. Bankr. P. 7052).  In any 

event, the high burden of proof that Mr. Aguirre must meet for the relief requested is similar 

under either rule.  Compare Fontenot v. Mesa Petroleum Co., 791 F.2d 1207, 1219 (5th Cir. 

1986) (“The purpose of motions to amend [under Rule 52(b)] is to correct manifest errors of law 

or fact or, in some limited situations, to present newly discovered evidence. . . .  This is not to 

                                                 
1  Although the Reconsideration Motion is brought in the name of the “certain 
shareholders” that Mr. Aguirre represents, it appears to be a motion by Gary Aguirre to amend 
findings of fact concerning his role in the Debtor’s issuance of the misleading Form 8-K on 
February 23, 2015.  The Reconsideration Motion does not seek reconsideration of the actual 
order directing the appointment of a Chapter 11 Trustee.   
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say, however, that a motion to amend should be employed to introduce evidence that was 

available at trial but was not proffered, to relitigate old issues, to advance new theories, or to 

secure a rehearing on the merits.”), with Montgomery v. Wells Fargo Bank, N.A., 459 Fed. App’x 

424, 429 (5th Cir. 2012) (“Rule 59(e) serves the purpose of allowing a party to correct manifest 

errors of law or fact or to present newly discovered evidence.  A Rule 59(e) motion used to 

present newly discovered evidence should be granted only if (1) the facts discovered are of such 

a nature that they would probably change the outcome; (2) the facts alleged are actually newly 

discovered and could not have been discovered earlier by proper diligence; and (3) the facts are 

not merely cumulative or impeaching.”) (internal citations and quotations omitted).  The 

Reconsideration Motion fails to meet the high burden required by Rule 52 and Rule 59 because it 

neither proffers newly discovered admissible evidence, nor would exclusion of the evidence in 

question result in a manifest error of fact.2   

 1. The Purported Evidence was Available Before the Evidentiary Hearing. 

 According to Mr. Aguirre’s declaration, each of the emails he seeks to introduce 

was created on or before February 21, 2015, well before the last evidentiary hearing held 

on March 3 on the SEC’s motion for appointment of a Chapter 11 Trustee.  (Dkt. #237-1 

at pars. 3-5 & 9-10)  Mr. Aguirre was either a recipient, a sender, or was copied on the 

emails, and thus the emails were known and available to him at or about the time they 

were written.   

 The evidentiary record on the SEC’s motion was originally closed on February 

19, 2015.  On February 24, 2015, the SEC filed its motion to supplement the previously 

                                                 
2  The emails consist of purported out of court statements made by agents of LPHI and Mr. 
Aguirre, none of whom were opposing parties to Mr. Aguirre or to the certain shareholders in 
connection with the SEC’s motion for appointment of a Chapter 11 trustee.  Accordingly, the 
emails are hearsay.  Fed. R. Evid. 801. 
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closed record with the Debtor’s February 23, 2015 Form 8-K, press release, and letter to 

fractional interest holders.   (Dkt. #145)  The SEC advised the Court in its motion that 

counsel to LPHI and to certain shareholders had notified the SEC staff that they objected 

to inclusion of the supplemental documents in the record “without appropriate 

explanations in the form of testimony from the securities attorneys and Ms. Pieper as to 

the legal reasons that the filings were necessary.”  (Dkt. #145 at p. 7)  On February 26, 

2015, the Court granted the SEC’s motion in part, and scheduled an evidentiary hearing 

for March 3, 2015.  (Dkt. #150)  On February 27, 2015, the Debtor filed an objection to 

the SEC’s motion and requested the opportunity to offer testimony regarding the reasons 

and the basis for the Form 8-K at the March 3 evidentiary hearing.  (Dkt. #156 at p. 5)  

And, on March 2, 2015, Mr. Aguirre, on behalf of the certain shareholders, also filed an 

objection to the SEC’s motion.  (Dkt. #160) 

Mr. Aguirre has been an active participant in this case from inception, and the 

record shows conclusively that he had actual notice of the March 3 evidentiary hearing.   

Despite having had ample opportunity to seek introduction of the known and available 

evidence in question,  Mr. Aguirre chose to appear at the hearing telephonically and 

failed to seek its introduction into the record.  Mr. Aguirre contends that the evidence was 

not available at that time because it was arguably subject to the joint attorney-client 

privilege.  However, nothing prevented Mr. Aguirre from seeking a ruling from the Court 

at or prior to the March 3 hearing regarding the purported privileged nature of the pre-

existing emails.  Accordingly, the proffered evidence is not newly discovered evidence 

that would support reconsideration of the Court’s findings of fact.    
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 2. The Purported Evidence is Consistent with the Court’s Findings. 

 The proffered evidence, even if considered, would admittedly not alter the 

outcome of the trial and is wholly consistent with the Court’s findings of fact.  The only 

findings of fact made by the Court relevant to the Reconsideration Motion are the 

following: 

THE COURT: . . .   And the question is, why did [the Form 8-K] go out.  It 
wasn’t the Debtor’s idea.  It was Mr. Aguirre’s idea, and he doesn’t represent 
the Debtor.  Mr. Aguirre may have pointed Mr. Berman to certain portions of 
the transcript, but it was Mr. Aguirre who suggested wrongdoing by the U.S. 
Trustee’s office.  And no one on behalf of the Debtor challenged that 
assertion.      . . .  
 
 [L]et me turn to the retail investors of LPI. The Debtor has taken a 
somewhat ambivalent position towards these parties so far. Early on, it was 
dismissive of their claims, saying they had no claims at all, and they certainly 
were not creditors of LPHI. But when Mr. Quilling mentioned pooling, the 
Debtor and Mr. Aguirre became suddenly protective of their interests, 
insisting that this Court must be mindful of their rights to due process. 
 

March 9, 2015 tr. at p. 23, lines 2-21.  The Court thus made the well-supported finding 

that the Form 8-K was Mr. Aguirre’s idea. 

 Although the emails that Mr. Aguirre seeks to introduce appear to reflect internal 

conversations regarding fractional interest holders, nothing in those emails indicates that 

anyone other than Mr. Aguirre suggested the filing of a Form 8-K.  At trial, Ms. Pieper 

and Mr. Berman both testified that it was Mr. Aguirre who first suggested the issuance of 

the Form 8-K.  See March 3, 2015 tr. at pp. 74, 79, 97 & 120.  Mr. Aguirre’s declaration 

confirms that testimony.  See Aguirre Declaration (Dkt. 237-1) at par. 9 (“On February 

20, 2015, I contacted Douglas Berman (Berman), LPHI’s securities counsel, regarding 

the possibility that LPHI should issue an SEC Form 8-K relating to the risks described by 

Quilling during his testimony.”); par. 10 (“On February 21, 2015, I sent an email to 
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Berman discussing the possible risks to shareholders and fractional interest holders if the 

life settlements were included as LPHI assets in the Chapter 11 proceeding.”).   

 The February 21, 2015 email also confirms that it was Mr. Aguirre who suggested 

wrongdoing by the Office of the United States Trustee by its appointment of a creditors’ 

committee comprised of LPI fractional interest holders “without notice to any party.”  

That allegation regarding the Office of the United States Trustee, including the same 

misspelling of the word “fractionalized” found in the Form 8-K, was apparently lifted by 

Mr. Berman straight from the February 21 email that Mr. Aguirre now seeks to 

introduce.3  See February 21, 2015 email attached to the Aguirre Declaration, Ex. 4 at p. 

2 (Dkt. #237-5 at p. 2) (“Without notice to any party, the US Trustee appointed a 

creditors committee shortly before the hearing, It consists of three disgruntled purchasers 

of factionalized [sic] interests in the life insurance policies which LPI facilitates and 

manages for investors.”).  This is virtually the identical language contained in the 

Debtor’s Form 8-K.  See Form 8-K, attached as Exhibit 1 to the Declaration of Colette 

Pieper in support of the Reconsideration Motion (Dkt. #226-2 at p. 2) (“Without notice to 

any party, the U.S. Trustee appointed an Official Committee of Unsecured Creditors (the 

“Committee”) consisting of three purchasers of factionalized [sic] interests in the life 

insurance policies.”).   Mr. Aguirre’s proffered evidence is thus consistent with the 

Court’s finding that Mr. Aguirre first suggested the filing of the Form 8-K and the 

wrongdoing by the Office of the United States Trustee. 

                                                 
3  The fact that Mr. Aguirre’s suggestion regarding the lack of notice found its way into the 
Form 8-K without challenge by the Debtor was a material fact supporting the Court’s ultimate 
decision to appoint a Chapter 11 Trustee in this case. 
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 As mentioned above, the Court also found that the Debtor was dismissive of LPI’s 

retail investors during the trial until Mr. Quilling testified regarding the potential pooling 

of the fractional interests in the life insurance policies.  None of the purported evidence 

proffered by Mr. Aguirre contradicts the Court’s findings regarding the attitude exhibited 

towards LPI’s retail investors in the proceedings before the Court. 

Conclusion 

 Because the proffered evidence is neither newly discovered, nor would its 

exclusion from the record result in a manifest error of fact, Mr. Aguirre has failed to meet 

the high burden necessary for the Court to reconsider its findings and conclusions.  

Accordingly, the SEC requests that the Court deny the Reconsideration Motion, and grant 

such other and further relief as is just. 

 Dated: March 27, 2015   Respectfully submitted, 

       /s/ Neal Jacobson 
       Neal Jacobson 
       Admitted Pro Hac Vice 
       New York Bar No. 2342772  
       U.S. Securities and Exchange Commission  
       New York Regional Office 
       Brookfield Place 
       200 Vesey St., Suite 400 
       New York, NY 10281 
       (212) 336-0095 
       (212) 336-1329 (fax) 
       Jacobsonn@sec.gov 
       Attorneys for Securities and Exchange  
       Commission 
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DECLARATION OF SERVICE 
 

I hereby declare that on March 27, 2015, I electronically filed the foregoing document 
with the Clerk of the Court using the CM/ECF system, which will send notification of the filing 
to all counsel who have registered with the Court.  All others on the attached service list were 
served a copy by U.S. mail. 
 
       /s/ Neal Jacobson    
       Neal Jacobson 
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