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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
Inre : Chapter 11
THE GREAT ATLANTIC & PACIFIC TEA : Case No. 15-23007 (RDD)
COMPANY, INC,, et al., :
: (Jointly Administered)
Debtors.! :
______________________________________________________________ X

ORDER (I) APPROVING THE ASSET PURCHASE AGREEMENT
AMONG SELLERS AND FOOD EMPORIUM ACQUISITION CORP., (1)
AUTHORIZING THE SALE OF
CERTAIN OF THE DEBTORS’ ASSETS FREE AND CLEAR OF LIENS,
CLAIMS, INTERESTS AND ENCUMBRANCES, (111) AUTHORIZING THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
LEASES IN CONNECTION THEREWITH AND (1V) GRANTING RELATED RELIEF

Upon the motion, dated July 19, 2015 (Docket No. 26) (the “Sale Motion™)?, filed

by the above-captioned debtors and debtors in possession (the “Debtors™), seeking, among other

things, entry of an order, pursuant to sections 105, 363 and 365 of the United States Bankruptcy

Code, 11 U.S.C. 88 101, et seq. (the “Bankruptcy Code”), Rules 2002, 6004, and 6006 of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 6004-1 and 6006-1

of the Local Bankruptcy Rules for the United States Bankruptcy Court for the Southern District

of New York (the “Local Bankruptcy Rules”), authorizing and approving the sale of the

Acquired Assets and the assumption and assignment of certain executory contracts and

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are as follows: 2008 Broadway, Inc. (0986); The Great Atlantic & Pacific Tea Company, Inc. (0974); A&P
Live Better, LLC (0799); A&P Real Property, LLC (0973); APW Supermarket Corporation (7132); APW
Supermarkets, Inc. (9509); Borman’s, Inc. (9761); Delaware County Dairies, Inc. (7090); Food Basics, Inc. (1210);
Kwik Save Inc. (8636); McLean Avenue Plaza Corp. (5227); Montvale Holdings, Inc. (2947); Montvale-Para
Holdings, Inc. (6664); Onpoint, Inc. (6589); Pathmark Stores, Inc. (9612); Plainbridge LLC (5965); Shopwell,
Inc.(3304); Super Fresh Food Markets, Inc. (2491); The Old Wine Emporium of Westport, Inc. (0724); Tradewell
Foods of Conn., Inc. (5748); and Waldbaum, Inc. (8599). The international subsidiaries of The Great Atlantic &
Pacific Tea Company, Inc. are not debtors in these chapter 11 cases. The location of the Debtors’ corporate
headquarters is Two Paragon Drive, Montvale, New Jersey 07645.

2 Capitalized terms used herein but not otherwise defined have the meanings given to them in the Lease Sale
Agreement (as defined below) or, if not defined in the Lease Sale Agreement, the meanings given to them in the
Sale Motion.
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unexpired leases of the Debtors in connection therewith (the “Leases”); and the Court having
taken into consideration this Court’s prior order, dated August 11, 2015 (Docket No. 495) (the

“Global Bidding Procedures Order”), approving procedures for the sale or disposition of certain

of the Debtors’ stores, including certain executory contracts, unexpired leases and assets related

thereto (the “Global Bidding Procedures”); and Food Emporium Acquisition Corp. (the “Buyer”)

having submitted a bid for the Acquired Assets which was the successful bid for the Acquired
Assets at an auction contemplated by such procedures (the “Auction”); and the Court having
conducted a hearing on the Sale Motion (the “Sale Hearing”) on November 5, 2015, at which
time all interested parties were offered an opportunity to be heard with respect to the Sale
Motion; and the Court having reviewed and considered (i) the Sale Motion and the exhibits
thereto, (ii) the Asset Purchase Agreement By and Among The Great Atlantic & Pacific Tea
Company, Inc., Shopwell, Inc. and Food Emporium Acquisition Corp. dated as of November 3,

2015 (the “Asset Purchase Agreement”), a copy of which is attached hereto as Exhibit A, by and

between Sellers and Buyer, whereby the Debtors have agreed, among other things, to sell the
Acquired Assets to Buyer, including certain executory contracts and unexpired leases of the
Debtors that will be assumed and assigned to Buyer, on the terms and conditions set forth in the

Lease Sale Agreement (the “Sale Transaction™), (iii) the declaration of Stephen Goldstein in

support of the Sale Motion (Docket No. 251) and the supplements thereto, (iv) the declaration of
Tim McDonagh (Docket No. 1425), (v) the declaration of Christopher McGarry (Docket No.
1427), (vi) the declaration of Dana Kaufman (Docket No. 1430), (vii) the declaration of Mark
Kassner (Docket No. 1695), and (viii) the arguments of counsel made, and the evidence
proffered and adduced, at the Sale Hearing; and it appearing that due notice of the Sale Motion

and the form of this order (the “Proposed Sale Order”) was provided; and all objections to the
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Sale Motion having been withdrawn, resolved or overruled as provided in this Order; and it
appearing that the relief requested in the Sale Motion and granted herein is in the best interests of
the Debtors, their estates and creditors and all parties in interest in these chapter 11 cases; and
upon the record of the Sale Hearing and these chapter 11 cases; and after due deliberation
thereon, and good cause appearing therefor, it is hereby

FOUND AND DETERMINED THAT:

A. Fed. R. Bankr. P. 7052. The findings and conclusions set forth herein constitute

the Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 made
applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent any of the
following findings of fact constitute conclusions of law, they are adopted as such. To the extent
any of the following conclusions of law constitute findings of fact, they are adopted as such.

B. Jurisdiction and Venue. This Court has jurisdiction to decide the Sale Motion

and over the Sale Transaction pursuant to 28 U.S.C. 8§ 157(a)-(b) and 1334(b). This matter is a
core proceeding pursuant to 28 U. S.C. § 157(b)(2). Venue of these chapter 11 cases and the
Sale Motion in this District is proper under 28 U.S.C. §8 1408 and 14009.

C. Statutory and Rule Predicates. The statutory and other legal predicates for the

relief sought in the Sale Motion are sections 105(a), 363 and 365 of the Bankruptcy Code,
Bankruptcy Rules 2002, 6004, and 6006, Local Bankruptcy Rules 6004-1 and 6006-1, and the
Amended Guidelines for the Conduct of Asset Sales, Approved by Administrative Order
Number 383 in the United States Bankruptcy Court for the Southern District of New York.

D. Opportunity to Object. A fair and reasonable opportunity to object to and to be

heard with respect to the Sale Motion, the Sale Transaction and the relief requested in the Sale

Motion has been given, as required by the Bankruptcy Code and the Bankruptcy Rules, to all
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Persons entitled to notice pursuant to the Global Bidding Procedures Order, including, but not
limited to, the following: (i) all non-Debtor parties to the Leases, (ii) all parties who have
requested notice in these chapter 11 cases pursuant to Bankruptcy Rule 2002, (iii) all applicable
federal, state, and local taxing and regulatory authorities, and (iv) all of the Debtors’ known
creditors.

E. Final Order. This Order constitutes a final order within the meaning of 28
U.S.C. § 158(a).

F. Sound Business Purpose. The Debtors have demonstrated good, sufficient, and

sound business purposes and justifications for approval of the Sale Motion, the Lease Sale
Agreement, and the Sale Transaction and in entering into the Lease Sale Agreement and related

Bill of Sale and Assignment and Assumption Agreement (the “Related Agreements”). The

Debtors’ entry into and performance under the Lease Sale Agreement and Related Agreements
(i) constitute a sound and reasonable exercise of the Debtors’ business judgment, (ii) provide
value to and are beneficial to the Debtors’ estates, and are in the best interests of the Debtors and
their stakeholders, and (iii) are reasonable and appropriate under the circumstances. Business
justifications for the Sale Transaction include, but are not limited to, the following: (i) the Lease
Sale Agreement constitutes the highest and best offer received for the Acquired Assets, (ii) the
Lease Sale Agreement presents the best opportunity to maximize the value of the Acquired
Assets and avoid decline and devaluation of the Acquired Assets, (iii) unless the Sale
Transaction and all of the other transactions contemplated by the Lease Sale Agreement are
concluded expeditiously, as provided for pursuant to the Lease Sale Agreement, recoveries to
creditors may be materially diminished, and (iv) the value of the Debtors’ estates will be

maximized through the sale of the Acquired Assets pursuant to the Lease Sale Agreement.
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G. Compliance with Global Bidding Procedures Order. The Debtors and Buyer

complied with the Global Bidding Procedures Order and the Global Bidding Procedures in all
respects. Buyer was the successful bidder for the Acquired Assets in accordance with the Global
Bidding Procedures.

H. Highest and Best Value. (i) The Debtors and their advisors, including Evercore

Group LLC and Hilco Real Estate LLC, engaged in a robust and extensive marketing and sale
process, both prior to the commencement of these chapter 11 cases and through the postpetition
sale process pursuant to the Global Bidding Procedures Order, (ii) the Debtors conducted a fair
and open sale process, (iii) the sale process, the Global Bidding Procedures and the Auction were
non-collusive, duly noticed and provided a full, fair and reasonable opportunity for any entity to
make an offer to purchase the Acquired Assets, and (iv) the process conducted by the Debtors
pursuant to the Global Bidding Procedures Order and the Global Bidding Procedures obtained
the highest and best value for the Acquired Assets for the Debtors and their estates, and any other
transaction would not have yielded as favorable an economic result.

l. Fair Consideration. The consideration to be paid by Buyer under the Lease Sale

Agreement constitutes fair and reasonable consideration for the Acquired Assets.

J. No Successor or Other Derivative Liability. Buyer is not, and will not be, a

mere continuation, and is not holding itself out as a mere continuation, of any of the Debtors or
their respective estates and there is no continuity between Buyer and the Debtors. The Sale
Transaction does not amount to a consolidation, merger or de facto merger of Buyer and any of
the Debtors.

K. Good Faith. The Lease Sale Agreement and each of the transactions

contemplated therein were negotiated, proposed and entered into by the Debtors and Buyer in
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good faith, without collusion and from arm’s-length bargaining positions. Buyer is a “good faith
purchaser” within the meaning of section 363(m) of the Bankruptcy Code and, as such, is
entitled to all the protections afforded thereby. Neither the Debtors nor Buyer have engaged in
any conduct that would cause or permit the Lease Sale Agreement to be avoided or costs and
damages to be imposed under section 363(n) of the Bankruptcy Code. Buyer is not an “insider”
of any of the Debtors, as that term is defined in section 101 of the Bankruptcy Code, and no
common identity of incorporators, directors, or controlling stockholders existed between Buyer
and the Debtors.

L. Notice. As evidenced by the certificates of service filed with the Court:

(i) proper, timely, adequate and sufficient notice of the Sale Motion, the bidding process
(including the deadline for submitting bids and the Auction), the Sale Hearing, the Sale
Transaction and the Proposed Sale Order was provided by the Debtors, (ii) such notice was good,
sufficient and appropriate under the particular circumstances and complied with the Global
Bidding Procedures Order, and (iii) no other or further notice of the Sale Motion, the Sale
Transaction, the Global Bidding Procedures, the Sale Hearing or the Proposed Sale Order is
required. With respect to Persons whose identities are not reasonably ascertained by the Debtors,
publication of the Sale Notice in The New York Times, national edition on August 14, 2015 was
sufficient and reasonably calculated under the circumstances to reach such Persons.

M. Cure Notice. As evidenced by the certificates of service filed with the Court, and
in accordance with the provisions of the Global Bidding Procedures Order, the Debtors have
served, prior to the Sale Hearing, notice (the “Cure Notice™) of the Debtors’ intent to assume and
assign the Leases and of the related proposed cure amount (the “Cure Amount”) upon each non-

Debtor counterparty to the Leases. The service of the Cure Notice was good, sufficient and
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appropriate under the circumstances and no further notice need be given with respect to the Cure
Amounts for the assumption and assignment of the Leases. All non-Debtor parties to the Leases
have had a reasonable opportunity to object both to the Cure Amounts listed on the applicable
Cure Notice and to the assumption and assignment of the Leases to Buyer.

N. Satisfaction of Section 363(f) Standards. The Debtors may sell the Acquired

Assets free and clear of all liens, claims (including those that constitute a “claim” as defined in
section 101(5) of the Bankruptcy Code), rights, liabilities, encumbrances and other interests of
any kind or nature whatsoever against the Debtors or the Acquired Assets, including, without
limitation, any debts arising under or out of, in connection with, or in any way relating to, any
acts or omissions, obligations, demands, guaranties, rights, contractual commitments,
restrictions, product liability claims, environmental liabilities, employee pension or benefit plan
claims, multiemployer benefit plan claims, retiree healthcare or life insurance claims or claims
for taxes of or against the Debtors, and any derivative, vicarious, transferee or successor liability
claims, rights or causes of action (whether in law or in equity, under any law, statute, rule or
regulation of the United States, any state, territory, or possession thereof or the District of
Columbia), whether arising prior to or subsequent to the commencement of these chapter 11
cases, whether known or unknown, and whether imposed by agreement, understanding, law,
equity or otherwise arising under or out of, in connection with, or in any way related to the
Debtors, the Debtors’ interests in the Acquired Assets, the operation of the Debtors’ businesses
before the Closing, or the transfer of the Debtors’ interests in the Acquired Assets to Buyer
(collectively, excluding any liabilities expressly assumed under the Lease Sale Agreement, the
“Claims™), because, in each case, one or more of the standards set forth in section 363(f)(1)-(5)

of the Bankruptcy Code have been satisfied. Without limiting the generality of the foregoing,
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“Claims” shall include any and all liabilities or obligations whatsoever arising under or out of, in
connection with, or in any way relating to (1) any of the employee benefit plans, including any
Claims related to unpaid contributions or current or potential withdrawal or termination liability,
(2) any of the Debtors’ collective bargaining agreements, (3) the Worker Adjustment and
Retraining Notification Act of 1988, or (4) any of the Debtors’ current and former employees.
Those holders of Claims who did not object (or who ultimately withdrew their objections, if any)
to the Sale Transaction or the Sale Motion are deemed to have consented pursuant to section
363(f)(2) of the Bankruptcy Code. Those holders of Claims who did object that have an interest
in the Acquired Assets fall within one or more of the other subsections of section 363(f) of the
Bankruptcy Code and are therefore adequately protected by having their Claims that constitute
interests in the Acquired Assets, if any, attach solely to the proceeds of the Sale Transaction
ultimately attributable to the property in which they have an interest, in the same order of priority
and with the same validity, force and effect that such holders had prior to the Sale Transaction,
subject to any defenses of the Debtors. All Persons having Claims of any kind or nature
whatsoever against the Debtors or the Acquired Assets shall be forever barred, estopped and
permanently enjoined from pursuing or asserting such Claims against Buyer or any of its assets,
property, Affiliates, successors, assigns, or the Acquired Assets.

0. Buyer would not have entered into the Lease Sale Agreement and would not
consummate the transactions contemplated thereby, thus adversely affecting the Debtors and
their estates and their creditors, if the sale of the Acquired Assets was not free and clear of all
Claims, or if Buyer would, or in the future could, be liable for any such Claims, including, as
applicable, certain liabilities related to the operation of stores by the Debtors that will not be

assumed by Buyer, as described in the Lease Sale Agreement.
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P. The total consideration to be provided under the Lease Sale Agreement reflects
Buyer’s reliance on this Order to provide it, pursuant to sections 105(a) and 363(f) of the
Bankruptcy Code, with title to and possession of the Acquired Assets free and clear of all Claims
(including, without limitation, any potential derivative, vicarious, transferee or successor liability
claims).

Q. Assumption and Assignment of Leases. The assumption and assignment of the

Leases are integral to the Lease Sale Agreement, are in the best interests of the Debtors and their
estates, and represent the reasonable exercise of the Debtors’ sound business judgment.
Specifically, the assumption and assignment of the Leases (i) is necessary to sell the Acquired
Assets to Buyer, (ii) limit the losses suffered by counterparties to the Leases, and (iii) maximize
the recoveries to other creditors of the Debtors by limiting the amount of claims against the
Debtors’ estates by avoiding the rejection of the Leases.

R. With respect to each of the Leases, the Debtors have met all requirements of
section 365(b) of the Bankruptcy Code. Further, Buyer has provided adequate assurance of
future performance under the Leases in satisfaction of sections 365(b) and 365(f) of the
Bankruptcy Code to the extent that any such assurance is required and not waived by the
counterparties to such Leases. Accordingly, the Leases may be assumed by the Debtors and
assigned to Buyer as provided for in the Lease Sale Agreement, with such assumption to be
effective on the closing of the Sale Transaction.

S. Validity of the Transfer. As of the Closing, the transfer of the Acquired Assets

to Buyer will be a legal, valid and effective transfer of the Acquired Assets, and will vest Buyer
with all right, title and interest of the Debtors in and to the Acquired Assets, free and clear of all

Claims.
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T. The Debtors (i) have full corporate or limited liability company (as applicable)
power and authority to execute the Lease Sale Agreement and all other documents contemplated
thereby, and the Sale Transaction has been duly and validly authorized by all necessary corporate
action of the Debtors, (ii) have all of the corporate or limited liability company (as applicable)
power and authority necessary to consummate the transactions contemplated by the Lease Sale
Agreement, and (iii) upon entry of this Order, other than any consents identified in the Lease
Sale Agreement (including with respect to antitrust matters), need no consent or approval from
any other Person to consummate the Sale Transaction.

uU. The Acquired Assets constitute property of the Debtors’ estates and good title is
vested in the Debtors’ estate within the meaning of section 541(a) of the Bankruptcy Code. The
Debtors are the sole and rightful owners of the Acquired Assets, and no other Person has any
ownership right, title, or interests therein.

V. The Lease Sale Agreement is a valid and binding contract between the Debtors
and Buyer and shall be enforceable pursuant to its terms. The Lease Sale Agreement and the
Sale Transaction itself, and the consummation thereof shall be specifically enforceable against
and binding upon (without posting any bond) the Debtors, any chapter 7 or chapter 11 trustee
appointed in these chapter 11 cases, and shall not be subject to rejection or avoidance by the
foregoing parties or any other Person.

W. Waiver of Bankruptcy Rules 6004(h) and 6006(d). The sale of the Acquired

Assets must be approved and consummated promptly in order to preserve the value of the
Acquired Assets. Therefore, time is of the essence in consummating the Sale Transaction, and
the Debtors and Buyer intend to close the Sale Transaction as soon as reasonably practicable.

The Debtors have demonstrated compelling circumstances and a good, sufficient, and sound

10
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business purpose and justification for the immediate approval and consummation of the Sale
Transaction as contemplated by the Lease Sale Agreement. Accordingly, there is sufficient
cause to lift the stay contemplated by Bankruptcy Rules 6004(h) and 6006(d) with regards to the
transactions contemplated by this Order.

X. Personally Identifiable Information. As may be contemplated in the Lease Sale

Agreement, and subject to the terms of this Order, the sale to Buyer under the Lease Sale
Agreement of personally identifiable information (as such term is defined in section 101(41A) of
the Bankruptcy Code) about individuals, if any, is either consistent with the privacy policy of the
Debtors in effect on the date of commencement of these chapter 11 cases or consistent with the
recommendations of the consumer privacy ombudsman appointed in these chapter 11 cases.

Y. Legal and Factual Bases. The legal and factual bases set forth in the Motion and

at the Sale Hearing establish just cause for the relief granted herein.

Z. No Breach of Union Obligations. The unions affected by the sale of the

Acquired Assets did not object to such sale and have waived their rights to assert against any of
Buyer, the Debtors, the Debtors’ estates, or any other party any claims or other rights arising
under the successorship provisions of any collective bargaining agreement or similar agreement
in relation to such sale.

NOW THEREFORE, IT IS ORDERED THAT:

1. Motion is Granted. The Sale Motion and the relief requested therein is granted

and approved as set forth herein.

2. Objections Overruled. All objections (except for objections to Cure Amounts, if

any, that have been adjourned solely to the extent such objections relate to any asserted cure

obligations pursuant to sections 365(b)(1)(A) and (B) of the Bankruptcy Code), if any, to the

11
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Sale Motion or the relief requested therein that have not been withdrawn, waived or settled as
announced to the Court at the Sale Hearing or by stipulation filed with the Court, and all
reservations of rights included therein, are hereby overruled on the merits.

3. Notice. Notice of the Sale Hearing was fair and equitable under the
circumstances and complied in all respects with section 102(1) of the Bankruptcy Code and
Bankruptcy Rules 2002, 6004 and 6006.

4, Fair Purchase Price. The consideration provided by Buyer under the Lease Sale

Agreement is fair and reasonable.

5. Approval of the Lease Sale Agreement. The Lease Sale Agreement, all

transactions contemplated therein and all of the terms and conditions thereof are hereby
approved. The failure specifically to include any particular provision of the Lease Sale
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of the Court that the Lease Sale Agreement be authorized and approved in its entirety.

6. Consummation of Sale Transaction. Pursuant to sections 105, 363 and 365 of

the Bankruptcy Code, the Debtors, as well as their officers, employees and agents, are authorized
to execute, deliver and perform their obligations under and comply with the terms of the Lease
Sale Agreement and to consummate the Sale Transaction, pursuant to and in accordance with the
terms and conditions of the Lease Sale Agreement and this Order.

7. The Debtors, their Affiliates and their respective officers, employees and agents,
are authorized to execute and deliver, and authorized to perform under, consummate and
implement all additional instruments and documents that may be reasonably necessary or
desirable to implement the Lease Sale Agreement and to take all further actions as may be

(a) reasonably requested by Buyer for the purpose of assigning, transferring, granting, conveying

12
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and conferring to Buyer, or reducing to possession, the Acquired Assets or (b) necessary or
appropriate to the performance of the obligations contemplated by the Lease Sale Agreement, all
without further order of the Court.

8. All Persons that are currently in possession of some or all of the Acquired Assets
are hereby directed to surrender possession of such Acquired Assets to Buyer as of the Closing.

9. Each and every any federal, state, local, or foreign government or governmental
or regulatory authority, agency, board, bureau, commission, court, department, or other
governmental entity is hereby directed to accept any and all documents and instruments
necessary and appropriate to consummate the transactions contemplated by the Lease Sale
Agreement.

10. Transfer of Assets Free and Clear. Pursuant to sections 105(a), 363(b), 363(f)

and 365 of the Bankruptcy Code, the Debtors are authorized to transfer the Acquired Assets in
accordance with the terms of the Lease Sale Agreement. The Acquired Assets shall be
transferred to Buyer, and upon the Closing, such transfer shall (a) be valid, legal, binding and
effective, (b) vest Buyer with all right, title and interest of the Debtors in the Acquired Assets,
and (c) be free and clear of all Claims in accordance with section 363(f) of the Bankruptcy Code,
with all Claims that represent interests in property to attach to the net proceeds of the Sale
Transaction, in the same amount and order of their priority, with the same validity, force and
effect which they have against the Acquired Assets, and subject to any claims and defenses the
Debtors may possess with respect thereto in each case immediately before the Closing.

11. Except as otherwise provided in the Lease Sale Agreement, all Persons (and their
respective successors and assigns) including, without limitation, all debt security holders, equity

security holders, governmental, tax and regulatory authorities, lenders, employees, former

13
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employees, pension plans, multiemployer pension plans, labor unions, trade creditors and any
other creditors holding Claims against the Debtors or the Acquired Assets, are hereby forever
barred, estopped and permanently enjoined from asserting or pursuing such Claims against
Buyer, its Affiliates, successors or assigns, its property or the Acquired Assets, including,
without limitation, taking any of the following actions with respect to a Claim (other than an
Assumed Liability): (a) commencing or continuing in any manner any action or other proceeding
against Buyer, its Affiliates, successors or assigns, assets or properties; (b) enforcing, attaching,
collecting or recovering in any manner any judgment, award, decree, or order against Buyer, its
Affiliates, successors or assigns, assets, or properties; (c) creating, perfecting, or enforcing any
Claims against Buyer, its successors or assigns, assets or properties; (d) asserting a Claim as a
setoff, right of subrogation or recoupment of any kind against any obligation due Buyer or its
successors or assigns; or (e) commencing or continuing any action in any manner or place that
does not comply, or is inconsistent, with the provisions of this Order or the agreements or actions
contemplated or taken in respect thereof. No such Persons shall assert or pursue against Buyer
or its Affiliates, successors or assigns any such Claim.

12.  This Order (a) shall be effective as a determination that, as of the Closing, all
Claims, have been unconditionally released, discharged and terminated as to Buyer and the
Acquired Assets, and that the conveyances and transfers described herein have been effected,
and (b) is and shall be binding upon and govern the acts of all Persons, including all filing
agents, filing officers, title agents, title companies, recorders of mortgages, recorders of deeds,
registrars of deeds, administrative agencies, governmental departments, secretaries of state,
federal and local officials and all other Persons who may be required by operation of law, the

duties of their office, or contract, to accept, file, register or otherwise record or release any

14
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documents or instruments, or who may be required to report or insure any title or state of title in
or to any lease; and each of the foregoing Persons is hereby directed to accept for filing any and
all of the documents and instruments necessary and appropriate to consummate the transactions
contemplated by the Lease Sale Agreement.

13. Following the Closing of the Sale Transaction, no holder of any Claim shall
interfere with Buyer’s title to or use and enjoyment of the Acquired Assets based on or related to
any such Claim or based on any actions the Debtors may take in these chapter 11 cases.

14, Except as expressly set forth in the Lease Sale Agreement, Buyer and its
successors and assigns shall have no liability for any Claim, whether known or unknown as of
the Closing Date, now existing or hereafter arising, whether fixed or contingent, whether
derivatively, vicariously, as a transferee or successor or otherwise, of any kind, nature or
character whatsoever, including Claims arising under, without limitation: (a) any employment or
labor agreements or the termination thereof; (b) any pension, welfare, compensation or other
employee benefit plans, agreements, practices and programs, including, without limitation, any
pension plan of or related to any of the Debtors or any Debtor’s Affiliates or predecessors or any
current or former employees of any of the foregoing, or the termination of any of the foregoing;
(c) the Debtors’ business operations or the cessation thereof; (d) any litigation involving one or
more of the Debtors; and (e) any employee, workers’ compensation, occupational disease or
unemployment or temporary disability related law, including, without limitation, claims that
might otherwise arise under or pursuant to (i) the Employee Retirement Income Security Act of
1974, as amended, (ii) the Fair Labor Standards Act, (iii) Title VII of the Civil Rights Act of
1964, (iv) the Federal Rehabilitation Act of 1973, (v) the National Labor Relations Act, (vi) the

Worker Adjustment and Retraining Notification Act of 1988, (vii) the Age Discrimination and

15
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Employee Act of 1967 and Age Discrimination in Employment Act, as amended, (viii) the
Americans with Disabilities Act of 1990, (ix) the Consolidated Omnibus Budget Reconciliation
Act of 1985, (x) the Multiemployer Pension Plan Amendments Act of 1980,(xi) state and local
discrimination laws, (xii) state and local unemployment compensation laws or any other similar
state and local laws, (xiii) state workers’ compensation laws or (xiv) any other state, local or
federal employee benefit laws, regulations or rules or other state, local or federal laws,
regulations or rules relating to, wages, benefits, employment or termination of employment with
any or all Debtors or any predecessors; (xv) any antitrust laws; (xvi) any product liability or
similar laws, whether state or federal or otherwise; (xvii) any environmental laws, rules, or
regulations, including, without limitation, under the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. 88 9601, et seq., or similar state statutes; (xviii) any
bulk sales or similar laws; (xix) any federal, state or local tax statutes, regulations or ordinances,
including, without limitation, the Internal Revenue Code of 1986, as amended; and (xx) any
common law doctrine of de facto merger or successor or transferee liability, successor-in-interest
liability theory or any other theory of or related to successor liability.

15. If any Person that has filed financing statements, mortgages, mechanic’s liens, lis
pendens or other documents or agreements evidencing Claims against or in the Debtors or the
Acquired Assets shall not have delivered to the Debtors prior to the Closing of the Sale
Transaction, in proper form for filing and executed by the appropriate parties, termination
statements, instruments of satisfaction, releases of all interests which the Person has with respect
to the Debtors or the Acquired Assets or otherwise, then with regard to the Acquired Assets that
are purchased by Buyer pursuant to the Lease Sale Agreement and this Order (a) the Debtors are

hereby authorized and directed to execute and file such statements, instruments, releases and
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other documents on behalf of the Person with respect to the Acquired Assets, and (b) Buyer is
hereby authorized to file, register or otherwise record a certified copy of this Order, which, once
filed, registered or otherwise recorded, shall constitute conclusive evidence of the release of all
Claims against the Acquired Assets. This Order is deemed to be in recordable form sufficient to
be placed in the filing or recording system of each and every federal, state or local government
agency, department or office.

16. No Successor or Other Derivative Liability. By virtue of the Sale Transaction,

Buyer shall not be deemed to: (a) be a legal successor, or otherwise be deemed a successor to
any of the Debtors; (b) have, de facto or otherwise, merged with or into any or all Debtors; or
(c) be a mere continuation or substantial continuation of any or all Debtors or the enterprise or
operations of any or all Debtors.

17.  Assumption and Assignment of Leases. The Debtors are hereby authorized in

accordance with sections 105(a) and 365 of the Bankruptcy Code to assume and assign the
Leases to Buyer free and clear of all Claims, and to execute and deliver to Buyer such documents
or other instruments as may be necessary to assign and transfer the Leases to Buyer as provided
in the Lease Sale Agreement, with the assumption and assignment of the Leases to effective on
the Closing. Upon the Closing, Buyer shall be fully and irrevocably vested with all right, title
and interest of the Debtors under the Leases and, pursuant to section 365(k) of the Bankruptcy
Code, the Debtors shall be relieved from any further liability with respect to the Leases. Buyer
acknowledges and agrees that from and after the Closing, subject to and in accordance with the
Lease Sale Agreement, it shall comply with the terms of each assumed and assigned Lease in its

entirety, including any indemnification obligations expressly contained in such Lease that could
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arise as a result of events or omissions that occur from and after the Closing, unless any such
provisions are not enforceable pursuant to the terms of this Sale Order.

18.  All Cure Amounts shall be determined and paid in accordance with the Global
Bidding Procedures Order. Payment of the Cure Amounts shall be in full satisfaction and cure of
any and all defaults under the Leases, whether monetary or non-monetary. Each non-Debtor
party to a Lease is forever barred, estopped and permanently enjoined from asserting against the
Debtors or Buyer, their successors or assigns or the property of any of them, any default existing
as of the date of the Sale Hearing if such default was not raised or asserted prior to or at the Sale
Hearing.

19.  An Adjourned Cure Objection may be resolved after the Closing Date. Upon
resolution of such Adjourned Cure Objection and the payment of the applicable Cure Amount
pursuant to the Global Bidding Procedures Order, if any, the applicable Lease that was the
subject of such Adjourned Cure Objection shall be deemed assumed and assigned to Buyer as of
the Closing Date without further order of the Court.

20. Ipso Facto Clauses Ineffective. The Leases shall be transferred to, and remain in

full force and effect for the benefit of, Buyer in accordance with their respective terms, including
all obligations of Buyer as the assignee of the Leases, notwithstanding any provision in any such
Leases (including, without limitation, those of the type described in sections 365(e)(1) and (f) of
the Bankruptcy Code) that prohibits, restricts or conditions such assignment or transfer. There
shall be no rent accelerations, escalations, assignment fees, increases or any other fees charged to
Buyer or the Debtors as a result of the assumption or assignment of the Leases.

21. Upon the Debtors’ assignment of Leases to Buyer under the provisions of this

Order, no default shall exist under any Leases, and no counterparty to any Leases shall be
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permitted to declare a default by any Debtor or Buyer otherwise take action against Buyer as a
result of any Debtor’s financial condition, bankruptcy or failure to perform any of its obligations
under the relevant Lease. Any provision in a Lease that prohibits or conditions the assignment or
sublease of such Lease (including without limitation, the granting of a lien therein) or allows the
counterparty thereto to terminate, recapture, impose any penalty, condition on renewal or
extension, or modify any term or condition upon such assignment or sublease, constitutes an
unenforceable anti-assignment provision that is void and of no force and effect. The failure of
the Debtors or Buyer to enforce at any time one or more terms or conditions of any Lease shall
not be a waiver of such terms or conditions, or of the Debtors’ and Buyer’s rights to enforce
every term and condition of the Lease.

22. No Breach of Union Obligations. The unions affected by the sale of the

Acquired Assets did not object to such sale and have waived their rights to assert against any of
Buyer, the Debtors, the Debtors’ estates, or any other party any claims or other rights arising
under the successorship provisions of any collective bargaining agreement or similar agreement
in relation to such sale, and no union shall have any such claims or other rights against such
parties arising under the successorship provisions of any collective bargaining agreement or
similar agreement in relation to such sale.

23.  Statutory Mootness. The transactions contemplated by the Lease Sale

Agreement are undertaken by Buyer in good faith, as that term is used in section 363(m) of the
Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization
provided herein of the Sale Transaction shall neither affect the validity of the Sale Transaction
nor the transfer of the Acquired Assets to Buyer, free and clear of Claims, unless such

authorization is duly stayed before the Closing pending such appeal.
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24. No Avoidance of Lease Sale Agreement. Neither the Debtors nor Buyer has

engaged in any conduct that would cause or permit the Lease Sale Agreement to be avoided or
costs and damages to be imposed under section 363(n) of the Bankruptcy Code.

25.  Waiver of Bankruptcy Rules 6004(h) and 6006(d). Notwithstanding the

provisions of Bankruptcy Rules 6004(h) and 6006(d) or any applicable provisions of the Local
Rules, this Order shall not be stayed after the entry hereof, but shall be effective and enforceable
immediately upon entry, and the fourteen (14) day stay provided in Bankruptcy Rules 6004(h)
and 6006(d) is hereby expressly waived and shall not apply. Any party objecting to this Order
must exercise due diligence in filing an appeal and pursuing a stay within the time prescribed by
law and prior to the Closing, or risk its appeal will be foreclosed as moot.

26. Personally Identifiable Information. After giving due consideration to the

facts, circumstances and conditions of the Lease Sale Agreement, as well as the applicable
reports of the consumer privacy ombudsman filed with the Court, which Buyer agrees to comply
with, no showing was made that the sale of any personally identifiable information contemplated
in the Lease Sale Agreement, subject to the terms of this Order, would violate applicable
nonbankruptcy law.

217. Binding Effect of this Order. The terms and provisions of the Lease Sale

Agreement and this Order shall be binding in all respects upon, or shall inure to the benefit of,
the Debtors, their estates and their creditors, Buyer, and their respective Affiliates, successors
and assigns, and any affected third parties, including all Persons asserting Claims,
notwithstanding any subsequent appointment of any trustee, examiner or receiver under any

chapter of the Bankruptcy Code or any other law, and all such provisions and terms shall
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likewise be binding on such trustee, examiner or receiver and shall not be subject to rejection or
avoidance by the Debtors, their estates, their creditors or any trustee, examiner or receiver.

28. Conflicts; Precedence. In the event that there is a direct conflict between the

terms of this Order and the terms of (a) the Lease Sale Agreement, or (b) any other order of this
Court, the terms of this Order shall control. Nothing contained in any chapter 11 plan hereinafter
confirmed in these chapter 11 cases, or any order confirming such plan, shall conflict with or
derogate from the provisions of the Lease Sale Agreement or the terms of this Order.

29. Modification of Lease Sale Agreement. The Lease Sale Agreement, and any

related agreements, documents or other instruments, may be modified, amended or supplemented
by the parties thereto, in a writing signed by each party, and in accordance with the terms
thereof, without further order of the Court; provided that any such modification, amendment or
supplement does not materially change the terms of the Lease Sale Agreement or any related
agreements, documents or other instruments.

30. Bulk Sales. No bulk sales law, or similar law of any state or other jurisdiction
shall apply in any way to the transactions contemplated by the Lease Sale Agreement, the Sale
Motion or this Order.

31. Retention of Jurisdiction. This Court shall retain exclusive jurisdiction to,

among other things, interpret, enforce and implement the terms and provisions of this Order and
the Lease Sale Agreement, all amendments thereto, any waivers and consents thereunder (and of
each of the agreements executed in connection therewith), to adjudicate disputes related to this
Order or the Lease Sale Agreement (and such other related agreements, documents or other

instruments) and to enforce the injunctions set forth herein.
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Dated: November 9, 2015
White Plains, New York

/s/Robert D. Drain
UNITED STATES BANKRUPTCY JUDGE
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this “Agreement@ritered into as of November 3,
2015 by and among The Great Atlantic & Pacific Taampany, Inc., a Maryland corporation
(“A&P"), Shopwell, Inc., a Delaware corporation,h\&P Real Property, LLC, a Delaware
limited liability company (together with A&P,_“Selts”), and Food Emporium Acquisition
Corp., a New York corporation (“Buyer”). SellenrscaBuyer are referred to collectively herein
as the “Parties”.

WITNESSETH

WHEREAS, Sellers and certain of their affiliatdedi voluntary petitions for relief under
chapter 11 of title 11 of the United States Cotie (Bankruptcy Code”) on July 19, 2015 in the
United States Bankruptcy Court for the Southerntri2is of New York (the “Bankruptcy
Court™;

WHEREAS, Sellers operate the supermarket at theitwt set forth in Section 3.5 of the
Disclosure Schedule (as defined below) under threen&rhe Food Emporium” (the_“Store”);
and

WHEREAS, Sellers desire to sell, transfer and assigBuyer, and Buyer desires to
purchase, acquire and assume from Sellers, ahefAcquired Assets (as defined below) and
Assumed Liabilities (as defined below), all as mgpecifically provided herein.

NOW, THEREFORE, in consideration of the mutual pises herein made, and in
consideration of the representations, warrantie$ @wenants herein contained, the Parties
hereby agree as follows:

ARTICLE |
DEFINITIONS

Section 1.1 Definitions. For purposes of this Agreement:
“A&P” has the meaning set forth in the preambile.

“Acquired Assets” means all of Sellers’ right, gitland interest in and to all of the
following assets of Sellers used or held for usmairily in the operation of the Store, including
(to the extent applicable) assets located at tbeeSunless otherwise specified herein) on the
Closing Date:

(@ the Inventory (other than Excluded Inventory);

(b) the Furnishings and Equipment owned by Sellersefothan Excluded
Furnishings and Equipment);

(© the Real Property Leases with respect to the Stréorth in_Section 3.5
of the Disclosure Schedule, together with (to tkiet of the Sellers’ interest therein) the
buildings, fixtures and improvements located omttached to such real property, and all

{00386919.DOC.1}
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rights arising therefrom, and all tenements, héaeaents, appurtenances and other real
property rights appertaining thereto, subject te tights of the applicable landlord
(including rights to ownership or use of such progeunder such Real Property Leases;

(d)  all rights under those Contracts, including thesBeal Property Leases,
set forth on Section 3.5 of the Disclosure Schedtlger than those Contracts that expire
or that are terminated prior to the Closing (suabnt@acts, together with the Real
Property Leases, the “Transferred Contracts”);

(e) an amount equal to $100 in cash in each till andtpaf sale register for

each Store (“Reqister Cash”);

() to the extent requested by Buyer and to the exssignable to Buyer
under applicable Law, all Permits required for thgeration of the Store (for the
avoidance of doubt, solely to the extent the apple Governmental Authority consents
to or otherwise approves the assignment or transfethe applicable Permit) (such
permits contemplated by this clause (g), the “Tiemed Permits”);

(9) subject to applicable law (including the satisfastof any requirements of
the privacy ombudsman related to the Store, toetktent that the Bankruptcy Court
requires the privacy ombudsman to file a reporhwaispect to the Store), (i) the business
records, whether located at the Store or elsewhela&ed to the Business for the three-
year period preceding the Closing Date, and (listaof approximately seven thousand
nine hundred (7,900) Store customers that are mendiehe Food Emporium branded
loyalty promotion program that have conducted &ltheir Food Emporium purchases
under such program exclusively at the Store duttiegperiod of one (1) year prior to the
date hereof, including all pertinent informationimained for such Store customers in
connection with the Food Emporium branded loyahynpotion program (the_“Exclusive
Customer List”); provided, however, if Buyer detémes in its sole discretion to
purchase documents subject to applicable Law r@gamtivacy related to the Business,
all costs of a privacy ombudsman related to theeSto the extent that the Bankruptcy
Court requires a privacy ombudsman to be appoiniéd respect to the Store, shall be
borne fifty percent (50%) by Buyer and fifty perc€b0%) by Sellers;

(h)  all rights to telephone and fax lines and phone men used in the Store,
to the extent transferable;

0] all of Sellers’ security deposits, prepaid rentd aprepaid expenses
previously paid by any Sellers to fulfill Sellersbligations under the Leases and, to the
extent transferable, other deposits relating to $th@re under any of the Transferred
Contracts (collectively, the “Prepaid Expenses”);

()] all goodwill of Sellers arising, directly or indoty, primarily out of the
operation or conduct of the Business;

(k) all of Sellers’ causes of action, claims, creddemands, remedies or
rights of set-off against third parties arising otithe operation of the Business;
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()] all of Sellers’ rights under warranties, indemrstiand all similar rights
against third parties to the extent related toAoguired Asset; and

(m) to the extent transferable, all warranties relaeany of the foregoing;

provided, however, notwithstanding anything to ttemtrary set forth in this definition, the
Acquired Assets shall not include any Excluded #sse

“Affected Labor Agreements” means the collectivega@ning agreements covering any
of the Covered Employees, each of which is liste@ection 6.3(a) the Disclosure Schedules.

“Affected Unions” means the unions identified onctan 6.3(b) of the Disclosure
Schedules.

“Affiliate” means, with respect to any specifiedrBan, any other Person that directly, or
indirectly through one or more intermediaries, colst is controlled by, or is under common
control with, such specified Person, where “cofitroeans the power, directly or indirectly, to
direct or cause the direction of the managementpahdies of another Person, whether through
the ownership of voting securities, by contractptirerwise.

“Agreement” has the meaning set forth in the prdamb

“Allocation Principles” has the meaning set fomthSection 2.7.

“Antitrust Law” means the Sherman Act, the Claytdat, the HSR Act, the Federal
Trade Commission Act, and all other laws and ordleas are designed or intended to prohibit,
restrict or regulate actions having the purposeftact of monopolization or restraint of trade or
lessening of competition through merger or acqoisjt whether in the United States or
elsewhere.

“Assignment and Assumption Agreement” has the nmgaset forth in Section 2.5(b).

“Assumed Liabilities” means the following Liabikts of Sellers:

(@  all Liabilities under the Transferred Contractsqlexing all Cure Costs
thereof, other than those with respect to any A&ed.abor Agreements, to the extent
assumed);

(b) all amounts allocated to Buyer under Section 2@ ah Transfer Taxes
and other Taxes allocated to Buyer pursuant to&e6t5;

(n) all Liabilities relating to or arising out of thevaership or operation of the
Store or any Acquired Asset from and after the dlpHate; and

(o) (i) to the extent Buyer agrees to assume an Aftecebor Agreement, all
Liabilities under such Affected Labor Agreement{®) be assumed by Buyer in
accordance with the provisions of Section 6.4,iQrt¢ the extent that any Affected
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Union enters into a Modified Labor Agreement withyBr, all Liabilities arising under
such Modified Labor Agreement;

provided, _however, that notwithstanding anything the contrary set forth in this
definition, the Assumed Liabilities shall not indliany Excluded Liabilities.

“Auction” has the meaning set forth in Section 8)4(

“Back-up Termination Date” shall have the meanirggrdoed to it in the Bidding
Procedures Order.

“Bankruptcy Cases” means the Chapter 11 caseslier$Sand certain of their Affiliates.

“Bankruptcy Code” has the meaning set forth inrdtals.

“Bankruptcy Court” has the meaning set forth in tleitals.

“Bidding Procedures Order” means that certain oadeéhe Bankruptcy Court Approving
(@) Global Bidding Procedures, (b) Bid ProtectioBsanted to Certain Stalking Horse
Purchasers, (c) the Form and Manner of Notice aftidns, Sale Transactions and Sale Hearing,
(d) the Assumption and Assignment Procedures, enthé Date for Auctions, if necessary, and
Sale Hearings, dated August 11, 2015 (ECF No. 495).

“Bill of Sale” has the meaning set forth in Sect@b(b).

“Bonding Requirements” means standby letters oflicrguarantees, indemnity bonds
and other financial commitment credit support umstents issued by third parties on behalf of
Sellers or Affiliates regarding any of the Acquirgssets.

“Business” means the operation of the Store byegell

“Business Day” means any day, other than a SatuiSagday and any day which is a
legal holiday under the Laws of the State of NewKkvar is a day on which banking institutions
located in the State of New York are authorizedeguired by Law or other governmental action
to close.

“Buyer” has the meaning set forth in the preamble.

“Buyer Proration Amount” has the meaning set fantisection 2.8(a).

“Cash Equivalents” means cash, checks, money qgrdensls in time and demand
deposits or similar accounts, marketable secuyitg®rt-term investments, and other cash
equivalents and liquid investments.

“Cash Purchase Price” has the meaning set for8eation 2.3(a).

“Closing” has the meaning set forth_in Section 2.4.

“Closing Date” has the meaning set forth in Secfich

4
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“COBRA" has the meaning set forth in Section 6.4(g)

“Competing Bid” has the meaning set forth in Seto4(b).

“Confidentiality Agreement” means the confidentialagreement entered into by Buyer
and Sellers in connection with the transactiondaoplated hereby.

“Contract” means any agreement, contract, arrangemeommitment, promise,
obligation, right, instrument, document or othanigr understanding, which in each case is in
writing and signed by parties intending to be botheteby, excluding Real Property Leases.

“Contracting Parties” has the meaning set fortBéation 9.14.

“Covered Employee” means an employee of A&P at @hesing whose duties relate
primarily to the operation of any of the Store,luaing such employees who are on short-term
disability, long-term disability or any other appeal leave of absence as of the Closing.

“Cure Costs” means any and all amounts or obligatithat must be cured pursuant to
section 365(b)(1) of the Bankruptcy Code to effattuthe assumption by the applicable Seller
and assignment to Buyer of the Transferred Cordyas defined by the Bankruptcy Court or
agreed to by the Parties.

“Damages” means any actual losses, claims, ligslitdebts, damages, fines, penalties,
or costs (in each case, including reasonable optoket expenses (including reasonable fees
and expenses of counsel)).

“Decree” means any judgment, decree, ruling, injmmc or any other order of any
Governmental Authority.

“Disclosure Schedule” has the meaning set fortAriicle IIl.

“Domain Name Assignment Agreement” has the measeatdorth in_Section 2.5(b).

“Domain Names” means all domain name registrations.

“Employee Benefit Plans” has the meaning set fortBection 3.13(a).

“Environmental Law” means any applicable foreigeddral, state or local statute,
regulation, ordinance, or rule of common law cutlsenn effect relating to pollution, the
protection of the environment or natural resources.

“ERISA” means the Employee Retirement Income Ségéat of 1974, as amended.

“Escrow Agent” means Wells Fargo Bank, National dsation, a national banking
association.

“Escrow Agreement” means that certain Escrow Agmrestindated as of the date hereof,
by and among Sellers, Buyer, and the Escrow Agerdppy of which is attached hereto as
Exhibit B.
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“Escrow Amount” has the meaning set forth in Secfa3(b).

“Excluded Assets” means all assets of Sellers ath@fClosing that are not expressly
included in the Acquired Assets, including, but ao¢ limited to:

(@ any asset of Sellers that is (i) not located in$hare and/or used or held
for use primarily in the operation of the Storg(igrinseparable from any other business
of Sellers or any of their Affiliates (other thax) the operation of the Store and (y) only
to the extent not used or held for use primarilthia operation of the Store), in each case,
including (A) organizational documents, qualificeits to conduct business as a foreign
corporation, arrangements with registered agenlstimg to foreign qualifications,
taxpayer and other identification numbers, sealsute books, stock transfer books,
stock certificates, and other documents relatingsétlers’ organization, maintenance,
existence, and operation; (B) books and recordde®lto (1) Taxes paid or payable by
Sellers or (2) any claims, obligations or liabdginot included in Assumed Liabilities,
(C) any Tax refund, deposit, prepayment, creditjbaite, or other Tax asset of or with
respect to any Seller; and (D) any assets not cwsity based or located at the Store;

(b)  capital stock of any of A&P’s Subsidiaries;
(© all Cash Equivalents (other than Register Cash)aaodunts receivable;
(d)  all Permits other than the Transferred Permits;

(e) all insurance policies and binders and all clairefynds and credits from
insurance policies or binders due or to become wlille respect to such policies or
binders;

() all of Sellers’ rights under this Agreement or &glated Agreement;

(9) all of Sellers’ rights under any Contracts not ut#d in the Transferred
Contracts;

(h) all Intellectual Property owned, used, or helddee by Sellers, including,
for the avoidance of doubt, the name “The Food Empd' and all other marks set forth
on Schedule 1.1(d), any name or trademark, senasd, trade name, logo, trade dress,
Internet domain name or other indicia of origintthmcludes, relates to or derives from
any such name, or any related abbreviations, aotergyr other formatives based on any
such name, whether alone or in combination with aiimgr words, phrases, or designs,
and all registrations, applications and renewadsetbf, all rights and goodwill associated
therewith and any name or trademark, service nteakle name, logo, Internet domain
name, or other indicia of origin that is confusingimilar thereto or derived therefrom
(collectively, the “Seller Marks”);

0] any and all automobiles, trucks, tractors, anders

()] any other rebate, payment, reimbursement or refamsing from the
operation of the Store prior to the Closing;
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(k) all leased equipment located at or used in theeS#&nd all in-store
processors, direct access storage devices, artdogliedunds transfer devices;

()] the Furnishings and Equipment described on Secfidi{a) of the
Disclosure Schedule (the “Excluded Furnishings Bgdipment”);

(m) all Contracts and Leases other than the Transf&osdracts;
(n)  all Excluded Inventory; and
(o) those items set forth on Section 1.1(b) of the Dmare Schedule.

“Excluded Furnishings and Equipment” has the maarset forth in the definition of
Excluded Assets.

“Excluded Inventory” shall mean any inventory that(i) damaged, spoiled, outdated,
obsolete, or otherwise unsaleable at normal rptaié in the Ordinary Course of Business at the
Store; or (ii) not transferable to Buyer under &gaille Law.

“Excluded Liabilities” means the following Liabilés of Sellers:

(@ all Cure Costs (other than those with respect tp Affected Labor
Agreement, to the extent assumed);

(b)  any Liability not relating to or arising out of tloperation of the Store or
the Acquired Assets, including any Liability primigrmrelating to or primarily arising out
of the Excluded Assets;

(© any Liability of Sellers for Taxes (except as pdmd for in_Section 2.8
and_Section 6.5);

(d) all accounts payable;

(e) any withdrawal liability incurred by Sellers (ortleér of them) or any of
their Affiliates in connection with a complete watawal or partial withdrawal from a
Multiemployer Plan under Title IV of ERISA (or angimilar contractual Liability
imposed by the terms of a Multiemployer Plan), ulohg, for the avoidance of doubt,
any such withdrawal liability or similar contractudiability arising out of the
transactions contemplated by this Agreement or Ralated Agreement (and, for the
further avoidance of doubt, nothing herein shalkcbastrued as requiring Buyer to take
or cause to be taken any measures or to agreeytaratertakings to avoid or limit any
such withdrawal liability or similar contractualdhility of Sellers (or either of them) or
any of their Affiliates);

() all Liabilities relating to or arising out of preld3ing periods, including,
but not limited to, any indebtedness, Litigatiomoguct liability claims and any other
indemnification claims, in each case except asrafise described herein in Section 2.8
and_Section 6.5 and other than Assumed Liabilities;
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(9) all Liabilities of Sellers under this Agreementamy Related Agreement
and the transactions contemplated hereby or thereby

(h)  all Liabilities under or relating to any assumed fetted Labor
Agreements arising at or prior to the Closing; piled that nothing in this subsection (h)
shall be construed as limiting the generality apscof subsection (e) above; and

0] all Seller Transaction Expenses; and

()] all Liabilities arising at or prior to the Closimgth respect to any Covered
Employee.

“Exclusive Customer List” has the meaning set fantkhe definition of Acquired Assets.

“Expense Calculation Date” has the meaning sehfiorSection 2.6(d).

“Eurnishings and Equipment” means all tangible peas property (other than Inventory)
located at the Store, including machinery, equipimsinopping carts, displays, tools, forklifts,
fixtures, trade fixtures, store models, computerdiare (including store mangers’ personal
computers), office equipment, scanning or orderyeshevices, furniture, shelving, exterior signs,
refrigeration equipment, and delivery carts, inteaase, owned by Sellers and located at the
Store.

“GAAP” means United States generally accepted amimog principles consistently
applied.

“Governmental Authority” means any federal, stdteal, or foreign government or
governmental or regulatory authority, agency, bpatdeau, commission, court, department, or
other governmental entity.

“HSR Act” means the Hart-Scott-Rodino Antitrust Irapements Act of 1976.

“Intellectual Property” means (a) all issued pagesntd patent applications, together with
all reissuances, continuations, continuations-iri;gvisionals, extensions and reexaminations
thereof; (b) any and all registered and unregigtérademarks, service marks, trade dress, logos,
trade names, and Domain Names, together with addgdl associated therewith, and all
applications, registrations, and renewals in cotioedherewith; (c) all copyrightable material,
together with all registrations and applicationg fegistration therefor and renewals in
connection therewith, including, without limitatiomarketing materials, web pages, newsletters,
advertising materials and circulars; (d) all traéerets, confidential and proprietary information,
know-how, technology, technical information, cusesrtsts (excluding the Exclusive Customer
List), marketing data, improvements, inventions angl documents or materials relating thereto;
and (e) all computer software, source code, olijede and media storage devices (including
data and databases).

“Inventory” means all usable and saleable food,ebages (including, to the extent
transferable to Buyer under applicable Law, alchhahd other merchandise and products
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(including general merchandise but excluding gngetiards) located at and offered for sale to
customers at the Store on the Closing Date, buitichiding Excluded Inventory.

“IRC” means the Internal Revenue Code of 1986 nasraled.
“IRS” means the Internal Revenue Service.

“Knowledge” of Sellers (and other words of similaxport) means the actual knowledge
of persons holding a position of senior vice prestdor senior thereto at Sellers, in each case
assuming reasonable inquiry by each such pers&mowledge” of Buyer (and other words of
similar import) means the actual knowledge of pessdolding a position of senior vice
president or senior thereto at Sellers, in eacle e@suming reasonable inquiry by each such
person.

“Law” means any constitution applicable to, and astatute, treaty, code, rule,
regulation, ordinance, or requirement of any kiofdany Governmental Authority.

“Leases” means all leases, subleases, licensesessions, options, contracts, extension
letters, easements, reciprocal easements, assiggntermmination agreements, subordination
agreements, nondisturbance agreements, estoppiicatrs and other agreements (written or
oral), and any amendments or supplements to tlegdong, and recorded memoranda of any of
the foregoing, pursuant to which any Seller holalg laasehold or subleasehold estates and other
rights to use, occupy or operate any Store.

“Liability” means any liability or obligation of wétever kind or nature (whether known
or unknown, whether asserted or unasserted, whabselute or contingent, whether accrued or
unaccrued, whether liquidated or unliquidated, Wwlett law or equity, in contract or in tort or
otherwise, and whether due or to become due) reggardf when arising.

“Lien” means any mortgage, pledge, lien, chargeust interest, option, right of first
refusal, easement, security agreement or othemarance or restriction on the use or transfer
of any property; provided, however, that “Lien” 8h@ot be deemed to include any license of
Intellectual Property.

“Litigation” means any action, cause of action,tsalaim, investigation, audit, demand,
hearing or proceeding, whether civil, criminal, adistrative, or arbitral, whether at law or in
equity and whether before any Governmental Autiiorit

“Material Adverse Effect” means any effect or chanigat, when considered individually
or taken as a whole, together with all other adveewents, changes, facts, conditions,
circumstances or occurrences with respect to whiath phrase is used in this Agreement, has
had or would be reasonably expect to have a mhtmiierse effect on the condition of the
Acquired Assets or the Business other than anytsyehanges, facts, conditions, circumstances
or occurrences arising from or related to: (a) ganleusiness or economic conditions in any of
the geographical areas in which the Store operéb@sany condition or occurrence affecting
retail grocery generally; (c) national or interoatl political or social conditions, including the
engagement by any country in hostilities, whetlenimenced before or after the date hereof and
whether or not pursuant to the declaration of gonat emergency or war, or the occurrence of
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any military or terrorist attack; (d) financial, idang, or securities markets (including any
disruption thereof or any decline in the price efwwities generally or any market or index); (e)
the occurrence of any act of God or other calaraityforce majeure events (whether or not
declared as such), including any strike, laborwtispcivil disturbance, embargo, natural disaster,
fire, flood, hurricane, tornado, or other weatheerd; (f) changes in Law or GAAP; (g) the
taking of any action contemplated by this Agreemmnany Related Agreement or taken with
the consent of the other Party; (h) any effectelmnges as a result of the announcement or
pendency of this Agreement; (i) any strike or lab@pute; (j) any filing or motion made under
sections 1113 or 1114 of the Bankruptcy Code,; lfke)gale of any other assets or stores to any
third parties by any Seller or any of its Affiliate(l) any effects or changes arising from or
related to the breach of the Agreement by Buye); dny effect resulting from the filing of the
Bankruptcy Cases; provided that the effects ofahents described in clauses (a) through (f)
shall be excluded only to the extent they do notenmly disproportionately impact the
Acquired Assets as compared to other entities eestypgmarily in lines of business similar to
the Business.

“Modified Labor Agreement” means a new collectivardmining agreement with an
Affected Union that is entered into by Buyer andAdiected Union.

“Multiemployer Pension Plans” has the meaning sehfin Section 3.13(a).

“Non-Party Affiliates” has the meaning set forthSection 9.14.

“Ordinary Course of Business” means the ordinany @sual course of normal day to day
operations of the Business through the date hetdistent with past practice.

“Outside Date” has the meaning set forth in Sec8drfb)(ii).

“Parties” has the meaning set forth in the preamble

“Permit” means any franchise, approval, permitetise, order, registration, certificate,
variance or similar right obtained from any Goveemtal Authority.

“Permitted Lien” means (a) Liens for Taxes not gelinquent or which are being
contested in good faith by appropriate proceedirfigls;mechanic’s, workmen’s, repairmen’s,
warehousemen'’s, carrier’s or other similar Liensjuding all statutory liens, arising or incurred
in the Ordinary Course of Business; (c) with respecleased or licensed real or personal
property, the terms and conditions of the leasenke, sublease or other occupancy agreement
applicable thereto; (d) with respect to real propezoning, building codes and other land use
laws regulating the use or occupancy of such reagpgrty or the activities conducted thereon
which are imposed by any Governmental Authorityihgyurisdiction over such real property;
(e) easements, covenants, conditions, restricamsother similar matters affecting title to real
property and other encroachments and title andegudefects that do not or would not
reasonably be expected to have a Material AdveifeetE(f) matters that would be disclosed on
an accurate survey of the real property; (g) aegdishown in any title commitment, report or
policy, or otherwise of record; and (h) other Lig¢hat Buyer has expressly stated are acceptable
to Buyer in a writing delivered to Sellers; withspect to each of the foregoing (a) through (h), to
the extent in connection with a leased propertyiiteed Liens shall include Liens not required
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to be removed or cured by the tenant under thecgtyi¢ Lease and which were not otherwise
created by such tenant.

“Person” means an individual, a partnership, a @@on, a limited liability company,
an association, a joint stock company, a trusbjre yenture, an unincorporated organization, or
any other entity, including any Governmental Auttyoor any group of any of the foregoing.

“Personal Property Leases” has the meaning sdt iimi$ection 3.12.

“Prepaid Expenses” has the meaning set forth idéfimition of Acquired Assets.

“Private Label Product” means any product sold by Seller or Affiliates of any Seller
as of the Closing Date under any brand name thadtisnder the name “The Food Emporium”.

“Prorated Charges” has the meaning set forth ini@e2.8(a).

“Proration Period” has the meaning set forth intle®c5.5(b).

“Purchase Price” has the meaning set forth in 8e&i3(a).

“Purchase Price Allocation” has the meaning sehfor Section 2.7.

“Real Property Leases” means the Leases relatitigetoeal property on which the Store
is located.

“Reqister Cash” has the meaning set forth in tHenilien of Acquired Assets.

“‘Related Agreements” means the Bill of Sale, thesigsment and Assumption
Agreement, and the Escrow Agreement.

“Representative” means, when used with respect Reson, the Person’s controlled
Affiliates (including Subsidiaries) and such Persomand any of the foregoing Persons’
respective officers, directors, managers, membsrareholders, partners, employees, agents,
representatives, advisors (including financial adks, bankers, consultants, legal counsel, and
accountants), and financing sources.

“Sale Hearing” means a hearing before the Bankyu@tourt to approve this Agreement
and the Sale Order.

“Sale Order” means an order of the Bankruptcy Coudubstantially the form attached
hereto as Exhibit E with such changes as are rabbpsatisfactory to the Parties (a) approving
(i) this Agreement and the execution, delivery, getdformance by Sellers of this Agreement
and the other instruments and agreements contesdplareby; (ii) the sale of the Acquired
Assets to Buyer free and clear of all Liens, ottiem any Permitted Liens or any Assumed
Liabilities; (iii) the assumption of the Assumedbhilities by Buyer on the terms set forth herein;
and (iv) the assumption and assignment to BuyaghefTransferred Contracts on the terms set
forth herein; (b) determining that Buyer is a gdadh purchaser; and (c) providing that the
Closing will occur in accordance with the terms aodditions hereof.
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“Seller Proration Amount” has the meaning set famtection 2.8(a).

“Sellers” has the meaning set forth in the preamble
“Store” has the meaning set forth in the recitals.

“Subsidiary” means, with respect to any Person,maegan any date, any Person (a) the
accounts of which would be consolidated with ard ithose of the applicable Person in such
Person’s consolidated financial statements if sfioancial statements were prepared in
accordance with GAAP as of such date or (b) of Wwhdecurities or other ownership interests
representing more than fifty percent of the equtymore than fifty percent (50%) of the
ordinary voting power or, in the case of a parthgrsmore than fifty percent (50%) of the
general partnership interests or more than fiftic@et of the profits or losses of which are, as of
such date, owned, controlled or held by the applec&erson or one or more subsidiaries of such
Person.

“Tax” or “Taxes” means any United States federtdfes local or foreign income, gross
receipts, license, payroll, employment, excisemgtaoccupation, premium, windfall profits,
environmental (including taxes under section 59Athe# IRC), customs duties, capital stock,
franchise, profits, withholding, social securityr (similar), unemployment, disability, real
property, personal property, sales, use, transégistration, value added, alternative or add-on
minimum, estimated or other tax of any kind what®wewhether computed on a separate or
consolidated, unitary or combined basis or in aifieomanner, including any interest, penalty or
addition thereto, whether disputed or not.

“Tax _Return” means any return, declaration, repolam for refund or information
return or statement relating to Taxes, including schedule or attachment thereto, and including
any amendment thereof.

“TEE Service Marks” has the meaning set forth i definition of Acquired Assets.

“Transfer Tax” has the meaning set forth in Sectds(a).

“Transferred Contracts” has the meaning set forttine definition of Acquired Assets.

“Transferred Real Property” has the meaning sethfan the definition of Acquired
Assets.

“WARN Act” means, collectively, the Worker Adjustmieand Retraining Notification
Act of 1989 and any similar state or local law.

Section 1.2 Interpretations. Unless otherwise indicated heteitme contrary:

(@ When a reference is made in this Agreement to aticléy Section,
Exhibit, Schedule, clause or subclause, such mershall be to an Article, Section,
Exhibit, Schedule, clause or subclause of this Agrent.
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(b)  The words “include,” “includes” or *“including” andather words or
phrases of similar import, when used in this Agreetnshall be deemed to be followed
by the words “without limitation.”

(c) The words “hereof,” “herein” and “hereunder” and rd® of similar
import, when used in this Agreement, refer to thggeement as a whole and not to any
particular provision of this Agreement.

(d) The word “if” and other words of similar import $hbe deemed, in each
case, to be followed by the phrase “and only if.”

(e) The use of “or” herein is not intended to be exelels

() The definitions contained in this Agreement areliapple to the singular
as well as the plural forms of such terms. Whendkie context may require, any
pronouns used herein shall include the correspgndiasculine, feminine or neuter
forms, and the singular form of names and pronalal include the plural and vice
versa.

(@)  All terms defined in this Agreement have their dei meanings when
used in any certificate or other document made aivered pursuant hereto, unless
otherwise defined therein.

(h) References herein to a Person are also to its ssmseand permitted
assigns. Any reference herein to a Government#hdkity shall be deemed to include
reference to any successor thereto.

(1) Any reference herein to “Dollars” or “$” shall mebimited States dollars.

()] References in this Agreement to materials or infdrom “furnished to
Buyer” and other phrases of similar import incluale materials or information made
available to Buyer or its Representatives in tha deom prepared by Sellers or provided
to Buyer or its Representatives in response toastguor materials or information.

ARTICLE Il
PURCHASE AND SALE

Section 2.1 Purchase and Sale of Assets. On the terms an@csuigj the
conditions set forth in this Agreement, Buyer vlirchase from Sellers, and Sellers will sell,
transfer, assign, convey, and deliver to BuyehatGlosing all of the Acquired Assets.

Section 2.2 Assumed Liabilities. On the terms and subjech&donditions set
forth in this Agreement, Buyer will assume and beeaesponsible for the Assumed Liabilities
at the Closing. Buyer agrees to pay, perform, hoaad discharge, or cause to be paid,
performed, honored and discharged, all Assumedilltiab in a timely manner. For the
avoidance of doubt, Sellers shall remain liable &rd shall be obligated to pay or cause to be
paid prior to the Closing, all Cure Costs othernthose contemplated by clause (a) of the
definition of Assumed Liabilities.
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Section 2.3 Consideration; Deposit; Escrow Amount.

(@  The consideration for the Acquired Assets shallabeaggregate Dollar
amount equal to One Million Eighty Thousand Dollé$4,080,000) (the_“Cash Purchase
Price”), (which Cash Purchase Price reflects actudes the (1) (i) (A) the value of the
Inventory and (B) the amount of the Prepaid Exper{geany)),plus (i) (A) the Seller
Proration Amount, if anyminus (B) the Buyer Proration Amount, if anplus (C) the
Register Cash (such sum, the “Purchase Price”), (@hdBuyer's assumption of the
Assumed Liabilities.

(b) Upon the execution of this Agreement, pursuanthe terms of the
Escrow Agreement, Buyer shall immediately deposihhe Escrow Agent the sum of
$100,000 by wire transfer of immediately availahlads (the “Escrow Amount”), to be
released by the Escrow Agent and delivered to eBlger or Sellers, in accordance with
the provisions of the Escrow Agreement. Pursuatiié Escrow Agreement, the Escrow
Amount (together with all accrued investment incdimereon, if any) shall be distributed
as follows:

0] if the Closing shall occur, the Escrow Amount sHadl paid to
Sellers and applied towards the Purchase Pricebpapy Buyer to Sellers under
Section 2.3(a) and all accrued investment incomeretin, if any, shall be
delivered to Buyer at the Closing;

(i) if this Agreement is terminated by Sellers pursutntSection
8.1(d), the Escrow Amount, together with all accrirevestment income thereon,
if any, shall be delivered to Sellers; or

(i) if this Agreement is terminated for any reason pthan by Sellers
pursuant to_Section 8.1(d), the Escrow Amount, ttogre with all accrued
investment income thereon, shall in each casethenex to Buyer.

Section 2.4 Closing. The closing of the transactions contemeplaby this
Agreement (the “Closing”) shall take place at tiféces of Weil, Gotshal & Manges LLP
located at 767 Fifth Avenue, New York, New York gurch other location as shall be mutually
agreed upon by Sellers and Buyer) commencing &018.m. local time on a date (the “Closing
Date”) that is the third (3rd) Business Day follogithe date upon which all of the conditions to
the obligations of Sellers and Buyer to consumntiagetransactions contemplated hereby set
forth in Article VIl (other than conditions that kifieir nature are to be satisfied at the Closing
itself, but subject to the satisfaction or waivéthmse conditions) have been satisfied or waived,
or on such other date as shall be mutually agreed by Sellers and Buyer prior thereto. For
purposes of this Agreement and the transactionsengiated hereby, the Closing will be
deemed to occur and be effective, and title to askl of loss associated with the Acquired
Assets, shall be deemed to occur at 12:01 am, Na ity time, on the Closing Date.

Section 2.5 Closing Payments and Deliveries.

(@) On the Closing Date, Buyer shall pay the Purchasm Pless the Escrow
Amount, which shall be released to Sellers by teer@v Agent) to Sellers, which shall
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be paid by wire transfer of immediately availableds into an account designated by
Sellers.

(b) At the Closing, Sellers will deliver to Buyer (i) duly executed Bill of
Sale substantially in the form of Exhibit C (theiltBof Sale”); (i) a duly executed
Assignment and Assumption Agreement substantiallythie form of_Exhibit D (the
“Assignment and Assumption Agreement”); (iii) a yudxecuted certificate from an
officer of each Seller to the effect that eachha tonditions specified in Section 7.1(a)
and_Section 7.1(b) is satisfied; and (iv) the Exzitla Customer List.

(© At the Closing, Buyer will deliver to Sellers (ihea Bill of Sale duly
executed by Buyer; (ii) the Assignment and AssuarptAgreement duly executed by
Buyer; and (iii) a duly executed certificate from @fficer of Buyer to the effect that each
of the conditions specified in Section 7.2(a) aedt®n 7.2(b) are satisfied.

Section 2.6 Transferability. Buyers shall make applicationtb@ applicable
authorities to transfer any alcohol included in theentory to Buyer, and any such application
shall be made promptly after the execution of &gseement and shall be diligently pursued by
Buyer, at Buyer’'s sole cost and expense. Seliérsp out-of-pocket cost or expense to Sellers,
shall reasonably cooperate with Buyer and use twrmercially reasonable efforts to provide
any documents and/or information necessary to tassisffectuating said transfer and execute
such consents or other papers as may reasonalgybieed.

Section 2.7 Allocation. Buyer and Sellers agree to allocate Purchase Price
(as finally determined hereunder), the Assumed iliieds, and all other relevant items among
the Acquired Assets in accordance with section 1d@6the IRC and the Treasury Regulations
thereunder (the_“Allocation Principles”). No latdran sixty (60) days after the Closing Date,
Sellers shall deliver to Buyer an allocation of fherchase Price and the Assumed Liabilities
(and all other relevant items) as of the Closingelamong the Acquired Assets determined in a
manner consistent with the Allocation Principldse(tPurchase Price Allocation”) for Buyer’s
review and comment. Any reasonable comments prdvide Buyer to the Sellers under this
Section 2.7 shall be considered by the Sellersoodgfaith. The Purchase Price Allocation
(inclusive of any reasonable comments accepteddysellers) shall be conclusive and binding
on the parties, and Buyer and Sellers agree (arekdg cause their respective subsidiaries and
Affiliate) to prepare, execute, and file IRS For®98 and all Tax Returns on a basis consistent
with the Purchase Price Allocation. None of thetiBa will take any position inconsistent with
the Purchase Price Allocation on any Tax Returnnoany audit or Tax proceeding, unless
otherwise required by a final determination by as&amental Authority. Notwithstanding any
other provision of this Agreement, the terms amavigions of this Section 2.7 shall survive the
Closing without limitation.

Section 2.8 Proration.

(@  On the Closing Date all monthly payments for thenthoin which the
Closing occurs (including base rent, common aremter@ance fees, and utility charges)
under the Real Property Leases transferred at lib&n@ (the “Prorated Charges”) shall
be apportioned and prorated between Sellers an@rBagy of the Closing Date with (i)
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Buyer bearing the expense of Buyer’'s proportiorsdi@re of such Prorated Charges that
shall be equal to the product obtained by multipgy{A) a fraction, the numerator being
the amount of the Prorated Charges under the ahidicLease and the denominator
being the total number of days in the lease mamtivhich the Closing occurs, times (B)
the number of days in such lease month followiregdhy that immediately precedes the
Closing Date and paying such amount to Sellerbgoektent payment for such Prorated
Charges has been made by Sellers prior to the r@osind (ii) Sellers bearing the
remaining portion of such Prorated Charges (andhgaye amounts thereof to Buyer to
the extent payment for such Prorated Charges halseam previously made by Sellers).
The net amount of all Prorated Charges owed to Baye Sellers under this shall be
referred to as the_“Buyer Proration Amount” if owexBuyer or the “Seller Proration
Amount” if owed to Sellers. Except as set forttthis Section 2.8 and in Section 6.5, no
amounts paid or payable under or in respect ofAguired Asset or group of Acquired
Assets shall be apportioned and prorated betwekers$Sand Buyer.

(b)  As to all non-monthly real estate related paymetite, same shall be
apportioned between Sellers and Buyer as of 12:81 an the Closing Date. If any
amounts are payable in installments, all instaliimetue through the Closing together
with the accrued but unpaid portion of any othestaliments not yet due as of the
Closing shall be prorated based on the periodsanoé tovered by such installments
occurring before and after the Closing Date.

(© As to real estate Taxes and assessments, if tlsnGlshall occur before a
new real estate or personal property Tax ratexisdfifor the applicable property, the
apportionment of Taxes for such property at thesi@lp shall be upon the basis of the old
Tax rate for the preceding fiscal year appliedh® latest assessed valuation. Promptly
after the new Tax rate is fixed, the apportionm&Entaxes shall be recomputed and any
discrepancy resulting from such recomputation andearors or omissions in computing
apportionments at the Closing shall be promptlyrexded and the proper party
reimbursed.

(d) If on the Closing Date any tenant is in arrearshie payment of rent, or
has not paid the rent payable by it and which igbattable to the month in which the
Closing occurs (whether or not it is in arrears$ach month on the Closing Date), any
rent received by Buyer or Sellers after the Closhgll be applied to amounts due and
payable by such tenant in the following order abmpty: first, to rent attributable to the
month in which the Closing occurred, and, thereafsably, between rent attributable to
the months following the month in which the Closoagurred and rent attributable to the
months preceding the month in which the Closinguoea. If rent or any portion thereof
received by Sellers or Buyer after the Closingug @nd payable to the other party by
reason of the foregoing allocation, the approprigatm shall be promptly paid to such
other party.

(e) Following the Closing Date, Buyer agrees to reaBbynaooperate with
Sellers at no cost to Buyer in connection withedfbrts by Sellers to collect such rent
owed to Seller by any tenant allocable to the gkeup to and including the Closing Date.
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() If any of the items subject to apportionment undkee foregoing
provisions cannot be apportioned at the Closingabse of the unavailability of the
information necessary to compute such apportionjranif any errors or omissions in
computing apportionments at the Closing are dis@ma/subsequent to the Closing, then
such item shall be reapportioned and such errodscanissions corrected as soon as
practicable after the Closing Date and the propetypeimbursed.

Section 2.9 Removal of Excluded Assets. As promptly as pratie
following the Closing Date (and in any event withém (10) Business Days), Buyer shall allow
Sellers to remove at Sellers’ sole cost and expalidéxcluded Assets that are located at the
Store and, if requested by Sellers, Buyer shadiraye transportation of such Excluded Assets to
a location designated by Sellers at Sellers’ sokt and expense (an estimated amount of which
shall be paid in advance by Sellers based on Bsiggrdd faith estimate) from the real property.
Such removal shall be done in a manner so as ta auty damage to the Store and any
unreasonable disruption of the business operatmte conducted by Buyer after the Closing.
If Sellers have not removed such Excluded Assetslexribed above, Buyer in its sole
discretion may dispose of such Excluded AssetseierS’ sole cost and expense or sell such
Excluded Assets to any Person without paying anysiceration or incurring any liability
thereof.

ARTICLE Il
SELLERS’ REPRESENTATIONS AND WARRANTIES

Sellers represent and warrant to Buyer that therstents contained in this Article Il are
true and correct as of the date of this Agreenmetdept as (i) set forth in the disclosure schedule
accompanying this Agreement (the “Disclosure Scledlwr (ii) disclosed in any forms,
statements, or other documents filed with the Baypiay Court.

Section 3.1 Organization of Sellers; Good Standing. Each &eite a
corporation or limited liability company, as appliote, duly organized, validly existing and in
good standing under the laws of the state of itsnédion. Each Seller has, subject to the
necessary authority from the Bankruptcy Court,retjuisite corporate or other organizational
power and authority to own, lease and operatesgsta and to carry on its business as now being
conducted, except where the failure to be so orgahiexisting, or in good standing or have
such power and authority would not reasonably lpeeted to have a Material Adverse Effect.

Section 3.2 Authorization of Transaction. Subject to the Bangkcy Court’s
entry of the Bidding Procedures Order, the SaleeOathd any other necessary order to close the
sale of the Acquired Assets, each Seller has fuNlgy and authority (including full corporate or
other organizational power and authority) to execand deliver this Agreement and all other
agreements contemplated hereby to which it is ty@ard to perform its obligations hereunder
and thereunder. The execution, delivery, and pmdoce of this Agreement and all other
agreements contemplated hereby to which each Sglkemparty have been duly authorized by
such Seller. Upon due execution hereof by eacherSehis Agreement (assuming due
authorization and delivery by Buyer) shall conséfisubject to the Bankruptcy Court’s entry of
the Bidding Procedures Order, the Sale Order agd#rer necessary order to close the sale of
the Acquired Assets, the valid and legally bindaidigation of such Seller, enforceable against
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such Seller in accordance with its terms and cawdif subject to applicable bankruptcy,
insolvency, moratorium, or other similar laws reigtto creditors’ rights and general principles
of equity.

Section 3.3 Noncontravention; Government Filings. Neither ¢éixecution and
delivery of this Agreement, nor the consummationtiod transactions contemplated hereby
(including the assignments and assumptions refdodd Article 11), will (&) conflict with or
result in a breach of the organizational documehtsther Seller, (b) subject to the entry of the
Sale Order and any other necessary order to clesedle of the Acquired Assets, violate any
law or Decree to which either Seller is subjeataspect of the Acquired Assets, or (c) subject to
the entry of the Sale Order and any other necessalgr to close the sale of the Acquired
Assets, result in a breach of, constitute a defauder, result in the acceleration of, create yn an
party the right to accelerate, terminate, modify cancel, or require any notice under any
material Contract to which either Seller is a pastyto which any of the Acquired Assets is
subject, except, in the case of either clause fQc) for such conflicts, violations, breaches,
defaults, accelerations, rights or failures to gnh@ice as would not, individually or in the
aggregate, reasonably be expected to have a Matatigerse Effect. Other than (x) the
applicable requirements of the HSR Act, and (Weaglired or pursuant to the Bankruptcy Code,
the Bidding Procedures Order, the Sale Order agdotrer necessary order to close the sale of
the Acquired Assets, neither Seller is requiredjitee any notice to, make any filing with, or
obtain any authorization, consent or approval of @overnmental Authority in order for the
Parties to consummate the transactions contemplayedhis Agreement or any Related
Agreement, except where the failure to give notiibe,or obtain such authorization, consent or
approval would not, individually or in the aggregjateasonably be expected to have a Material
Adverse Effect or prevent or materially impair @laly either Seller’s ability to consummate the
transactions contemplated hereby or perform itggabbns hereunder on a timely basis.

Section 3.4 Title to Assets; Sufficiency of Assets. At the Sllmy, subject to
any Permitted Liens, Sellers will have good anddvétle to, or the right to use, the tangible
Acquired Assets except to the extent the failuréddage such title or right to use would not be
expected to have a Material Adverse Effect. Pursta@athe Sale Order and any other necessary
order to close the sale of the Acquired Assetde&eWill convey at closing a good and valid
title to, or rights to use, the tangible Acquiredsats and leasehold interest in all the Leases, fre
and clear of all Liens (other than Permitted Liend)he Acquired Assets will constitute all
material assets that are used primarily in the gondf the Business as conducted immediately
prior to the Closing by Sellers (other than (a) Eheluded Assets and (b) assets, services and
other obligations of the parties that will be paea pursuant to a Related Agreement).

Section 3.5 Real Property. Section 3.5 of the Disclosure Saleedets forth

the location of each Store, each of which is ledsed Seller by a third party, and a true and
correct list of all Store addresses and relatelmexperty lease agreements. Sellers have made
available to Buyer a true and complete copy of d&ehl Property Lease to the extent in their
possession. With respect to each Real Propertgd.e@) assuming due authorization and
delivery by the other party thereto, such Real BrigpLease constitutes the valid and legally
binding obligation of the Seller party thereto ataany Seller's Knowledge, the counterparty
thereto, enforceable against such Seller and, w&atier's Knowledge, the counterparty thereto
in accordance with its terms and conditions, subjecapplicable bankruptcy, insolvency,
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moratorium or other similar laws relating to creds rights and general principles of equity,
and (b) neither such Seller nor, to any Sellersokiedge, the counterparty thereto, is in
material breach or material default under such &eagcept (i) for those defaults that will be
cured in accordance with the Sale Order or waivedigcordance with section 365 of the
Bankruptcy Code (or that need not be cured undeBtnkruptcy Code to permit the assumption
and assignment of the Leases) or (ii) to the exdaah breach or default would not reasonably be
expected to have a Material Adverse Effect.

Section 3.6 Litigation; Decrees. Except as set forth in thect®n 3.6 of the

Disclosure Schedule and other than the Bankrup&seCthere is no Litigation pending or, to
any Seller's Knowledge, is threatened in writingttfa) would reasonably be expected to have a
Material Adverse Effect or (b) challenges the u@ficbr enforceability of this Agreement or
seeks to enjoin or prohibit consummation of thedeations contemplated hereby. Other than
the Bankruptcy Case, neither Seller is subject ng autstanding Decree that would (a)
reasonably be expected to have a Material Adveffeettor (b) prevent or materially impair or
delay the Sellers’ ability to consummate the tratieas contemplated hereby or perform in any
material respect their obligations hereunder.

Section 3.7 Environmental, Health or Safety Matters.

(@)  Sellers are, and during the three year period poidhe date hereof have
been, in compliance with all Environmental Lawshwigéspect to the Business and/or the
Acquired Assets, except for such noncompliance @ddvwnot be reasonably expected to
result in a Material Adverse Effect.

(b)  Sellers have not, during the three year periodrpiothe date hereof,
received any written notice from any Governmentakh®rity or third party claimant
regarding any violation of Environmental Laws oryahiabilities arising under
Environmental Laws with respect to the Businesseach of the foregoing cases, the
subject matter of which would be reasonably exmktteresult in a Material Adverse
Effect.

Section 3.8 Labor Relations. Except as set forth in Sectiof 8f the
Disclosure Schedule, neither Seller is a partyrtbaund by any collective bargaining agreement
covering the Covered Employees.

Section 3.9 Brokers’ Fees. Other than the fees and expensgableato
Evercore Group L.L.C. in connection with the trastsms contemplated hereby, which shall be
borne by Sellers, neither Seller has entered injoGontract to pay any fees or commissions to
any broker, finder, or agent with respect to tlamsactions contemplated hereby for which Buyer
could become liable or obligated to pay.

Section 3.10 Taxes.

(@) Sellers have timely filed all material Tax Retumegjuired to be filed in
connection with the ownership or operation of thesiBess and/or Acquired Assets with
the appropriate Tax Authorities in all jurisdict®onn which such Tax Returns are
required to be filed (taking into account any esten of time to file granted or to be
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obtained on behalf of Sellers); and (ii) all makamounts of Taxes shown as due on
such Tax Returns have been paid (except as pretibit the Bankruptcy Code).

(b)  All Tax Returns filed by Sellers were correct amanplete with respect to
the ownership of operation of the Business and/oguifed Assets in all material
respects.

(c) Sellers are not foreign persons within the meaihgection 1445 of the
IRC.

Section 3.11 Tangible Personal Property.  Section 3.11 of theclosure
Schedule sets forth all Transferred Contracts #mstitute leases of personal property
(“Personal Property Leases”) relating to persomaperty used by Sellers in the Business. To
the Knowledge of Sellers, Sellers have not recemmy written notice of any default or event
that with notice or lapse of time or both would stitute a default by Sellers under any of the
Personal Property Leases.

Section 3.12 Employee Benefits and Employees.

(@) Section 3.12(a) of the Disclosure Schedule contaitrsie and correct list
as of the date hereof of all “employee benefit plaas defined in section 3(3) of ERISA,
including any multiemployer plans as defined inteec 3(37) of ERISA (each a
“Multiemployer Pension Plan”), and all other ma&kremployee benefit plans or
arrangements (other than governmental plans andutatdy required benefit
arrangements), including bonus or incentive plaeserred compensation arrangements,
severance pay, sick leave, vacation pay, disapiligdical insurance and life insurance
maintained or contributed to by Sellers with resper Covered Employees (the
“Employee Benefit Plans”).

(b) Each Employee Benefit Plan sponsored, establishedamtained by any
Seller and under which any Covered Employee benkét been operated in all material
respects by such Seller in conformity with the temh such plan and in conformity with
applicable Law.

(c) True, correct and complete copies of the followidgcuments, with
respect to each of the Employee Benefit Plans, baem made available to Buyer: (A)
any plan documents, and all material amendment®tthe(B) the most recent Forms
5500 and (C) the most recent summary plan desenptiincluding letters or other
documents updating such descriptions).

(d) Each of the Employee Benefit Plans sponsored bigiSdhat is intended
to qualify under section 401 of the IRC has beeterd@ned by the IRS to be so
gualified, and, except as disclosed_on Section(8)1¢f the Disclosure Schedule, to the
Knowledge of Sellers, nothing has occurred withpees to the operation of any such
plan which could reasonably be expected to resuthé revocation of such favorable
determination.
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Section 3.13 Compliance with Laws; Permits.

(@  Sellers are in compliance with all Laws applicalolehe Business, except
where the failure to be in compliance would notrbasonably expected to result in a
Material Adverse Effect. Sellers have not receiaag written notice of or been charged
with the violation of any Laws, except where sucblation would not be reasonably
expected to result in a Material Adverse Effect.

(b)  Sellers have all Permits which are required for tdperation of the
Business as presently conducted, except where likenae of which would not be
reasonably expected to result in a Material Advé&Bect. Sellers are not in default or
violation (and no event has occurred which, withigeor the lapse of time or both,
would constitute a default or violation) of anyrtgercondition or provision of any Permit
to which they are parties, except where such deauliolation would not be reasonably
expected to result in a Material Adverse Effect.

Section 3.14 Disclaimer of Other Representations and Warrantiegcept for
the representations and warranties contained s Ahicle 11l (as modified by the Disclosure
Schedule) or expressly contained in any Relatec&gent, neither Sellers nor any other Person
shall be deemed to have made any representatiaroanty, express or implied, including as to
the accuracy or completeness of any informatiomnaigg either Sellers, any Acquired Assets,
any Assumed Liabilities or any other matter. Ndtsianding anything herein to the contrary,
but without limitation of any representation or waaity expressly contained in this Article Il or
any Related Agreement, NEITHER SELLER MAKES ANY OHR (AND HEREBY
DISCLAIMS EACH OTHER) REPRESENTATION, WARRANTY, ORBUARANTY WITH
RESPECT TO THE VALUE, CONDITION, OR USE OF THE ACQ@RED ASSETS,
WHETHER EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WRRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE BUYER
ACKNOWLEDGES THAT, SHOULD THE CLOSING OCCUR, BUYERVILL ACQUIRE
THE ACQUIRED ASSETS AND ASSUME THE ASSUMED LIABILIEES IN AN “AS IS”
CONDITION AND ON A “WHERE IS” BASIS, WITHOUT ANY REIPRESENTATION OR
WARRANTY OF ANY KIND, EXPRESS OR IMPLIED (INCLUDING ANY WITH
RESPECT TO ENVIRONMENTAL, HEALTH OR SAFETY MATTERS)Sellers disclaim all
Liability and responsibility for any representatiomarranty, projection, forecast, statement, or
information made, communicated or furnished (orallyn writing) to Buyer or its Affiliates or
Representatives (including any opinion, informatiprojection or advice that may have been or
may be provided to Buyer by any director, officmployee, agent, consultant or representative
of Sellers or any of their Affiliates.

ARTICLE IV
BUYER’'S REPRESENTATIONS AND WARRANTIES

Buyer represents and warrants to each Seller hleasthtements contained in this Article
IV are true and correct as of the date of this Agrent.

Section 4.1 Organization of Buyer; Good Standing. Buyer iscaporation
duly organized, validly existing, and in good stiawgdunder the laws of the State of New York
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and has all requisite corporate or similar powet anthority to own, lease, and operate its assets
and to carry on its business as now being conducted

Section 4.2 Authorization of Transaction. Buyer has full poveerd authority

(including full corporate or other entity power amaithority) to execute and deliver this
Agreement and all other agreements contemplatezbizdo which it is a party and to perform its
obligations hereunder and thereunder. The exegutielivery, and performance of this
Agreement and all other agreements contemplategbfzdo which Buyer is a party have been
duly authorized by Buyer. This Agreement (assunadng authorization and delivery by Sellers)
constitutes the valid and legally binding obligatiof Buyer, enforceable against Buyer in
accordance with its terms and conditions, subjectapplicable bankruptcy, insolvency,
moratorium, or other similar laws relating to cteds’ rights and general principles of equity.

Section 4.3 Noncontravention. Neither the execution and dejivef this
Agreement, nor the consummation of the transactiomstemplated hereby (including the
assignments and assumptions referred to in Artixheill (a) conflict with or result in a breach
of the certificate of incorporation or bylaws, aher organizational documents, of Buyer, (b)
violate any law or Decree to which Buyer is, ordssets or properties are, subject or (c) conflict
with, result in a breach of, constitute a defaultier, result in the acceleration of, create in any
party the right to accelerate, terminate, modifycancel, or require any notice under any
Contract to which Buyer is a party or by whichsitoiound, except, in the case of either clause (b)
or (c), for such conflicts, breaches, defaults,etarations, rights or failures to give notice as
would not, individually or in the aggregate, havenaterial adverse effect on Buyer. Buyer is
not required to give any notice to, make any filimgh, or obtain any authorization, consent or
approval of any Governmental Authority in order foe Parties to consummate the transactions
contemplated by this Agreement or any Related Ages#, except where the failure to give
notice, file or obtain such authorization, consentapproval would not, individually or in the
aggregate, prevent or materially impair or delaydis ability to consummate the transactions
contemplated hereby or perform its obligations heder on a timely basis.

Section 4.4 Litigation; Decrees. There is no Litigation perglior, to Buyer’s
Knowledge, threatened in writing that challenges\talidity or enforceability of this Agreement
or seeks to enjoin or prohibit consummation of tita@sactions contemplated hereby. Neither
Buyer nor any of its Subsidiaries is subject to aystanding Decree that would prevent or
materially impair or delay Buyer’s ability to comamate the transactions contemplated hereby
or perform its obligations hereunder on a timelgiba

Section 4.5 Brokers’ Fees. Buyer has not entered into any @ohto pay any
fees or commissions to any broker, finder or agetit respect to the transactions contemplated
by this Agreement for which Sellers or any of th&ifiliates could become liable or obligated to

pay.

Section 4.6 Sufficient Funds; Adequate Assurances. Buyer aad,upon the
Closing will have, immediately available funds stifnt for the satisfaction of all of Buyer’'s
obligations under this Agreement, including the mapt of the Purchase Price and all fees,
expenses of, and other amounts required to belyyaiBuyer in connection with the transactions
contemplated hereby. Buyer is and shall be capabbatisfying the conditions contained in
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sections 365(b)(1)(C) and 365(f) of the Bankruptcgde with respect to the Transferred
Contracts and the related Assumed Liabilities.

ARTICLE V
PRE-CLOSING COVENANTS

The Parties agree as follows with respect to th@gebetween the execution of this
Agreement and the Closing (except as otherwiseesspyr stated to apply to a different period):

Section 5.1 Efforts; Cooperation.

€)) Upon the terms and subject to the conditions st fio this Agreement,

each of the Parties shall use (except as set fartBection 5.3) its commercially
reasonable efforts to take, or cause to be talleactéons, and to do, or cause to be done,
and to assist and cooperate with the other Pantigsing, all things necessary, proper, or
advisable to consummate and make effective, imtbst expeditious manner practicable,
the transactions contemplated hereby (includingiing, or causing to be given, any
notices to, making any filings with, and using coemaially reasonable efforts to obtain
any consents of Governmental Authorities, as apples as are necessary and
appropriate to consummate the transactions contgatphereby). Without limiting the
generality of the foregoing, (i) each Seller shak its commercially reasonable efforts to
cause the conditions set forth_in Section 7.1 #énatwithin its control or influence to be
satisfied or fulfilled, and (ii) Buyer shall use itcommercially reasonable efforts to cause
the conditions set forth in_Section 7.2 that ar¢hini its control or influence to be
satisfied or fulfilled.

(b)  Without limiting the generality of Section 5.1(apne of the Parties shall
take any action, or permit any of their respectBubsidiaries to take any action, to
materially diminish the ability of any Party to summate, or materially delay any
Party’s ability to consummate, the transactiongemplated hereby, including any action
that is intended or would reasonably be expectaddolt in any of the conditions to any
Party’s obligations to consummate the transactiomstemplated hereby set forth in
Article VII to not be satisfied.

(c) Without limiting the generality of Section 5.1(&ach Seller shall use its
commercially reasonable efforts to cooperate wittydd with respect to the integration
of each Seller's MIS system, and other computetesys that are necessary for the
conduct of the Business as presently conducted, Buier's systems.

(d)  Without limiting the generality of Section 5.1(&ach Seller shall use its
commercially reasonable efforts to cooperate withydd and vendors, suppliers,
distributors and other Persons engaged by Buyis &epresentatives with respect to the
transition of the Business and/or the Acquired Asfem Sellers to Buyer.

Section 5.2 Conduct of the Business Pending the Closing.

@) Prior to the Closing, except (i) as set forth orctba 5.2(a) of the
Disclosure Schedule, (ii) as required by applicddes or by order of the Bankruptcy
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Court, (iii) as otherwise expressly contemplatedtoyg Agreement including in_Section

5.2(c) or (iv) with the prior written consent of yr (which consent shall not be
unreasonably withheld, conditioned or delayed),he&eller shall (A) conduct the

Business only in the Ordinary Course of Businassluding but not limited to, retaining

and maintaining Furnishings and Equipment in thei@ry Course of Business and
maintaining a normal amount of Inventory, exceptEacluded Inventory, on the shelves
in the Store, it being understood and acknowledfat! Sellers will not be required to

maintain Inventory for post-Closing holiday peripdand (B) use its commercially

reasonable efforts to (1) preserve the presentnbssi operations, organization and
goodwill of the Business, and (2) preserve thegmerelationships with material vendors
and suppliers of the Business.

(b) Except (i) as set forth on Section 5.2(b) of thedsure Schedule, (ii) as
required by applicable Law or by order of the Bakcy Court, (iii) as otherwise
contemplated by this Agreement or (iv) with theopnivritten consent of Buyer (which
consent shall not be unreasonably withheld, comuitil or delayed), neither Seller shall,
solely as it relates to the Business:

(1) (x) other than in the Ordinary Course of Businasasorequired by
any applicable collective bargaining agreement aw,L(A) materially increase
the annual level of compensation of any Covered IByge or (B) materially
increase the coverage or benefits available undgr (ar create any new)
Employee Benefit Plan or (y) hire any employee enngt to be transferred to any
Store any employee of Sellers or any other aféliaf Sellers, other than any
hiring or transfer in replacement of an employaenieated for cause, or who
otherwise resigned (which replacement employeenwillbe hired at a base salary
or bonus amount greater than the terminated orgmedi employee or be
represented by a union or collective bargainingagrent other than the Affected
Union);

(i) subject any of the Acquired Assets to any Lien, epxcfor
Permitted Liens and any Lien securing any debtgoassession loan facility or
granted in an order authorizing use of cash cablte

(i)  except for any renewals amend, modify, or replageTaansferred
Contracts, other than in the Ordinary Course ofifiss;

(iv)  sell, transfer, assign, license, sub-license, bemtise dispose of
any Acquired Asset, except in the Ordinary CoursBusiness;

(v) other than in the Ordinary Course of Business, k&many
tangible Acquired Assets from the Store; or

(vi)  agree to do anything prohibited by this Section 5.2

(c) For avoidance of doubt, the Cash Purchase Pridedes an amount
(Eighty Thousand Dollars ($80,000)) to be paid hy®& to Sellers to induce Sellers to
maintain reasonable levels of perishable Inventbrpugh and including the Closing
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Date. In furtherance thereof, Sellers shall usgr tbommercially reasonable efforts to
maintain at the Store until the Closing (A) readdedevels of A&P branded or other
private label inventory and (B) reasonable levefs perishable Inventory having
minimum code dates until the Closing as followsdgiry Inventory, including fluid milk
and by-products, having a code date of five (5)sdagluding and following the Closing
Date; (ii) produce Inventory having a code datdoof (4) days including and following
the Closing Date, (iii) all fresh cut meat Inventdraving a code date of three (3) days
including and following the Closing Date, (iv) paged meat Inventory having a code
date of four (4) days including and following théo€§ing Date, (v) packaged seafood
Inventory having a code date of seven (7) daysding and following the Closing Date,
and (vi) packaged deli Inventory having a code d#tdour (4) days including and
following the Closing Date.

Section 5.3 Reserved.

Section 5.4 Bankruptcy Court Matters.

(@) Bidding Procedures Order. This Agreement is suli@grocedures set
forth in the Bidding Procedures Order and the atersition by Sellers of higher or better
competing bids in respect of all or any part of Awgjuired Assets in accordance with the
Bidding Procedures Order (whether in combinatiothvather assets of the Sellers or
their Affiliates or otherwise) (each a “CompetingdB. From the date hereof (and any
prior time) and until the transactions contemplatedeby are consummated, Sellers are
permitted to and to cause their RepresentativesAdfidhtes to, initiate contact with,
solicit or encourage submission of any inquiriegppsals or offers by, any Person (in
addition to Buyer and its Affiliates and Represéu&s) in connection with a Competing
Bid, including, to (and to cause their Represewtstiand Affiliates to) respond to any
inquiries or offers to purchase all or any part tbé Acquired Assets, (including
supplying information relating to the Business dhd assets of Sellers to prospective
purchasers).

(b)  Sale Order. Provided Buyer is selected as theinmgnibidder in respect of
the Acquired Assets at the auction, if any, und@nmnain accordance with the Bidding
Procedures Order (the "Auction”), or if no CompetiBid is submitted with respect to
the Acquired Assets, Sellers shall seek entry efSale Order and any other necessary
orders to close the sale by the Bankruptcy Couragnordance with the terms and
conditions of the Bidding Procedures Order. Bugma Sellers understand and agree that
the consummation of the transactions contemplatedhts Agreement is subject to
approval by the Bankruptcy Court. Buyer agrees ithaill promptly take such actions
as are reasonably requested by Sellers to assisbtaining entry of the Sale Order
including a finding of adequate assurance of fupedormance by Buyer, including by
furnishing affidavits or other documents or infotioa for filing with the Bankruptcy
Court for the purposes, among others, of providiagessary assurances of performance
by Buyer under this Agreement and demonstratingBlager is a “good faith” purchaser
under section 363(m) of the Bankruptcy Code. Byl not, without the prior written
consent of Sellers, file, join in, or otherwise pag in any manner whatsoever any
motion or other pleading relating to the sale & #cquired Assets hereunder. In the
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event the entry of the Bidding Procedures Ordell $feaappealed, Sellers and Buyer
shall use their respective commercially reasonefitets to defend such appeal. In the
event the entry of the Sale Order is appealedeSedihall use commercially reasonable
efforts to defend such appeal.

0] Sellers shall file such motions or pleadings as i@yppropriate
or necessary to assume and assign the TransfeomrtdaCts and to determine the
amount of the Cure Costs; provided, that nothingeineshall preclude Sellers
from filing such motions, including upon commencemef the Bankruptcy
Cases, to reject any Contracts that are not Trenesf€ontracts.

(c) Back-up Bidder. Buyer agrees that, in the eveat Buyer is not the
winning bidder at the Auction, if and only if Buyer notified that its bid at the Auction
or the terms of this Agreement constitute the BdpkBid (as defined in the Bidding
Procedures Order), Buyer shall be the Back-Up Bid@s defined in the Bidding
Procedures Order) and shall comply with the obiyet of a Back-Up Bidder set forth in
the Bidding Procedures Order.

Section 5.5 Notice of Developments. Each Seller and Buyer giile prompt
written notice to the other Parties of (a) the &xise of any fact or circumstance, or the
occurrence of any event, of which it has Knowletlggg would reasonably be likely to cause a
condition to a Party’s obligations to consummate tlansactions contemplated hereby set forth
in Article VII not to be satisfied as of a reasblyaforeseeable Closing Date, or (b) the receipt
of any notice or other communication from any Goweental Authority in connection with the
transactions contemplated by this Agreement; pexvidhowever, that the delivery of any such
notice pursuant to this Section 5.5 shall not bented to amend or supplement this Agreement
and the failure to deliver any such notice shatlgunstitute a waiver of any right or condition to
the consummation of the transactions contemplageebly by any Party.

Section 5.6 Access. Upon the reasonable request of Buyert@iide extent
not otherwise prohibited by applicable Law, Seller permit Buyer and its Representatives to
have, upon reasonable advance written notice, meh$® access to all premises, properties,
personnel, books and records and Transferred Qusitirecluded in the Acquired Assets during
normal business hours, and in a manner so as niotteddere unreasonably with the normal
business operations of either Seller; provided, éw@n, that, for avoidance of doubt, the
foregoing shall not require any Person to waivea&e any action with the effect of waiving, its
attorney-client privilege with respect thereto.ioPto Closing, Buyer shall not, and shall cause
its Representatives not to, contact any employessjors, suppliers, landlords, or licensors of
either Seller in connection with or pertaining ttyaubject matter of this Agreement except with
the prior written consent of each Seller.

Section 5.7 Bulk Transfer Laws. Buyer acknowledges that Selletll not
comply with the provisions of any bulk transfer kwr similar laws of any jurisdiction in
connection with the transactions contemplated s/ Agreement, including the United Nations
Convention on the Sale of Goods, and hereby waalleslaims related to the non-compliance
therewith.
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Section 5.8 Replacement Bonding Requirements. On or prioh# €losing

Date, Buyer shall provide replacement guarantéasdby letters of credit or other assurances of
payment with respect to all Bonding Requirementdaeh in Section 3.4(b) of the Disclosure
Schedule, in form and substance satisfactory tdPtréies and any banks or other counterparty
thereto, and, both prior to and following the ChgsDate, Buyer and Sellers shall cooperate to
obtain a release in form and substance reasonab$fastory to Buyer and Sellers with respect
to all Bonding Requirements. To the extent Bugeumable to make such arrangements with
respect to any Bonding Requirements prior to thesi@h, with Sellers’ consent in lieu thereof,
Buyer shall deliver to Sellers an irrevocable, urditbonal standby letter of credit in favor of
Sellers in an amount equal to the amount of suaidBgy Requirements, issued by a bank rated
“A” or better by Standard and Poor’s, in form amthstance reasonably satisfactory to Sellers.

Section 5.9 Electronic Pricing File. On or prior to the Clogibate, Sellers
shall provide Buyer with Sellers’ UPC 13 electropitcing file for the Store.

ARTICLE VI
OTHER COVENANTS

The Parties agree as follows with respect to thie@gdérom and after the Closing:

Section 6.1 Further Assurances. In case at any time afterGlosing any
further action is necessary to carry out the pupad this Agreement, each of the Parties will, at
the requesting Party’s sole cost and expense,dag&le further action (including the execution
and delivery of such other reasonable instrumehtsate, transfer, conveyance, assignment,
assumption and confirmation, providing materialgl anformation) as the other Party may
reasonably request which actions shall be reaspnmedualessary to transfer, convey or assign to
Buyer all of the Acquired Assets or to confirm Brgeassumption of the Assumed Liabilities.

Section 6.2 Access; Enforcement; Record Retention. From artdr ahe
Closing, upon request by either Seller, Buyer pwérmit Sellers and their Representatives to
have reasonable access during normal business, landsin a manner so as not to interfere
unreasonably with the normal business operationsBuyer, to all premises, properties,
personnel, books and records, and Contracts aflatred to the Acquired Assets or the Assumed
Liabilities for the purposes of (a) preparing Tagtirns, (b) as may be reasonably requested by
the other Party, monitoring or enforcing rights abligations of either Seller under this
Agreement or any of the Related Agreements, orcéohplying with the requirements of any
Governmental Authority; provided, however, that, dwoidance of doubt, the foregoing shall not
require Buyer to take any such action if (i) suchican may result in a waiver or breach of any
attorney/client privilege, (ii) such action couldasonably be expected to result in violation of
applicable law, or (iii) providing such access miormation would be reasonably expected to be
disruptive to its normal business operations. Baggees to maintain the files or records which
are contemplated by the first sentence of thisi&e@&.2 in a manner consistent in all material
respects with its document retention and destragtilicies, as in effect from time to time, for
six (6) years following the Closing.

Section 6.3 Treatment of Affected Labor Agreements. With respéo
Covered Employees under an Affected Labor Agreenmntified on_Section 6.3(a) of the
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Disclosure Schedule, Buyer shall engage in godt feegotiations, in coordination with Sellers,
to reach mutually satisfactory modifications to thkevant Affected Labor Agreement with each
of the Affected Unions identified on Schedule 6)3fbthe Disclosure Schedule and to enter into
a Modified Labor Agreement with each of the Affetténions. Buyer may, at any time prior to
the Sale Hearing, agree to have an Affected Lalgge@ment assigned to it without modification
by providing notice of such agreement to Sellerd #re applicable Affected Union. To the
extent Buyer is not assuming the Affected Labor e®gnents, Buyer, in coordination with
Sellers, shall propose a Modified Labor Agreemeneach Affected Union that is consistent
with the terms set forth on Exhibit F (each,_a Bsal”), which Proposal may be modified as a
result of Buyer’s and/or Sellers’ good faith negtitns with the Affected Unions. Buyer agrees
to cooperate with Sellers in providing each Affelctelnion with complete and reliable
information to allow the Affected Unions to evaledahe Proposal. For all purposes under this
Section 6.3, Buyer acknowledges the requiremensgctions 1113 and 1114 of the Bankruptcy
Code and agrees to use good faith reasonable thexds ¢0 cooperate with Sellers in ensuring
compliance with any applicable provisions thereof.

Section 6.4 Covered Employees.

(@) Offer of Employment. At least 10 days prior to Wwsing Date, Buyer
shall make an offer of employment, effective ashef Closing Date and contingent upon
the Closing, to each of the Covered Employees whiien employed by Sellers at the
Store which is covered by this Agreement (at thmeséocation, at base wage or hourly
rate and other terms and conditions of employmenta@ermined by Buyer). With
respect to union-represented Covered Employee$, sfiers shall also be consistent
with the terms and conditions required by the gowey Affected Labor Agreement or
Modified Labor Agreements, as applicable. With egdpgo any Covered Employee who
is on a long-term disability leave of absence athefClosing Date, such offer shall be
contingent upon such Covered Employee returningctore status. With respect to any
Covered Employee that is not union represented) stfers of employment will be for
employment at-will, and Buyer may terminate sucltplayees at any time following the
Closing Date. Notwithstanding the foregoing, nothherein shall be construed as to
prevent Buyer from terminating the employment oy &@overed Employee, consistent
with applicable Law and the governing Affected Lalfgreement (but only if such
Affected Labor Agreement has been specifically as=iiby Buyer), or Modified Labor
Agreements, as the case may be, at any time fallpttie Closing Date.

(b) Compensation and Benefits. Commencing on the @jofdate and
continuing through the first anniversary of the €hgy Date, Buyer or its Affiliates shall
provide or cause to be provided to the Covered Byggls who are not union represented
compensation and employee benefits commensuratenewly hired employees at their
respective job positions. With respect to uniopresented Covered Employees, Buyer
or its Affiliates agrees to apply to all such CaeEmployees the terms and conditions
set forth in the applicable Affected Labor Agreetsesr Modified Labor Agreements, as
the case may be, as they may be modified from tntiene.

(c) Service Credit. Only in the event the Modified babAgreement so
provides, each union-represented Covered Empldyak e given credit for all service
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with Sellers, and their respective predecessoremmady employee benefit plans or
arrangements of Buyer and its Affiliates maintaimgdBuyer or its Affiliates in which
such Covered Employees participate following theostlig Date, for purposes of
eligibility, vesting, and entitlement to benefitsicluding for severance benefits and
vacation entitlement (but not for accrual of pensimenefits). Notwithstanding the
foregoing, nothing in this Section 6.4(c) shalldmnstrued to require crediting of service
that would result in a duplication of benefits.

(d)  Waiver of Pre-Existing Conditions; Crediting of Dmtibles. No later
than the Closing Date, Buyer or its Affiliates dhesdtablish or cause to be established, at
its own expense, such benefit plans providing iifeurance, health care, dental care,
accidental death and dismemberment insurance, ililgand other group welfare
benefits for Covered Employees other than the urepnesented employees as Buyer
determines in its sole discretion. Provided suleimp as adopted by Buyer specifically
provide, Buyer or its Affiliates shall cause (i)ethwaiver of all limitations as to pre-
existing conditions, exclusions and waiting perioglith respect to participation and
coverage requirements applicable to the Covered@mes that is not union represented
under any such welfare benefit plans to the extleat such conditions, exclusions or
waiting periods would not apply under the Emplosmefit Plans, and (ii) for the plan
year in which the Closing Date occurs (or, if latarthe calendar year in which Covered
Employees and their dependents commence partioipatithe applicable welfare plans),
the crediting of each Covered Employee that is umubn represented with any co-
payments and deductibles paid prior to participaiio such welfare plans in satisfying
any applicable deductible or out-of-pocket requieais thereunder.

(e)  401(k) Plan Rollovers. Buyer agrees to cause iingeBs 401(k) plan to
accept a “direct rollover” to Buyer's 401(k) plah @ach Covered Employee’s account
balances (including promissory notes evidencingoalistanding loans) under Sellers’
401(k) plans if such rollover is elected in accoma with applicable Law by such
Covered Employee.

() Accrued Vacation. Buyer or its Affiliates may, bate not obligated to
provide each Covered Employee that is not uniomesgmted with credit for the same
number of vacation and sickness benefit days sumhei@d Employee has accrued but
not used in the calendar year in which the Clo€dage occurs, provided that, to the
extent required by Applicable law, such amountidbalpaid by Buyer or its Affiliates to
the applicable Covered Employee in cash. In thenevhat a Covered Employee is
unable to use such carried over vacation and ssskdays within the calendar year in
which the Closing Date occurs, Buyer or its Affita shall allow such Covered
Employee to carry over such vacation and sickness ¢ be used in the subsequent
calendar year unless such Covered Employee reqpagtait at the end of the current
calendar year or such payout is required by Appled.aw, in either of which events
Buyer or its Affiliates will timely make such paymis to such Covered Employee.

() Welfare Benefit Claims; COBRA. On the Closing Dagzllers shall
cease to provide welfare coverage to each Covemspldyee and his or her covered
dependents, and Buyer or its Affiliates may eleccdmmence providing such coverage
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to such individuals. Sellers shall be responsibladcordance with its applicable welfare
plans in effect prior to the Closing Date for aimbursement claims (such as medical
and dental claims) for expenses incurred, and lfaram-reimbursement claims (such as
life insurance claims) incurred, under Sellers’ Eogpe Benefit Plans that are welfare
benefit plans prior to the Closing Date by the GedeEmployees and their dependents.
In the event Buyer or its Affiliates elect to prdei welfare plan coverage to Covered
Employees, then Buyer or its Affiliates shall bespensible in accordance with the
applicable welfare plans of Buyer or its Affiliatés all reimbursement claims (such as
medical and dental claims) for expenses incurrad,far all non-reimbursement claims
(such as life insurance claims) incurred, on oerathe Closing Date (or the date of
commencement of employment with Buyer, if later)@yvered Employees who are not
union represented and their dependents. For pespafshis Section 6.4(g), a claim shall
be deemed to have been incurred as follows: (in&alth, dental and prescription drug
benefits, upon provision of such services, (ii) ftfe, accidental death and
dismemberment and business travel accident insefagcefits, upon the death, disability
or accident giving rise to such benefits, and @iG) hospital-provided health, dental,
prescription drug or the benefits that become pleyatith respect to any hospital
confinement, pro-rata based upon the number of @&ysuch confinement occurring
before and after the Closing Date. Sellers shadvide coverage required by the
Consolidated Omnibus Budget Reconciliation Act 683 (“COBRA”) under Sellers’
Employee Benefit Plans that are group health plaitls respect to qualifying events
occurring prior to the Closing Date; provided, hoee that to the extent that a
dependent of a Covered Employee who is not unipresented is receiving continuation
coverage under a Seller's Employee Benefit Plamsuaunt to COBRA as of the Closing
Date, Buyer or its Affiliates shall be obligated tmntinue to provide COBRA
continuation coverage to such dependent on andwolh the Closing Date for the
period required under applicable Law. Buyer assdAffiliates shall provide coverage
required by COBRA to Covered Employees who are uroon represented and their
eligible dependents or beneficiaries under Buygreup health plans with respect to
gualifying events occurring on and after the Clgdbate.

(h)  WARN Act. Provided that on or before the Closingt® A&P provides
Buyer with a list, by date and location, of empleyayoffs implemented by Sellers with
respect to employees of the Store covered by tgredment, Buyer shall indemnify and
hold harmless each Seller and its Affiliates an€irtmespective Representatives with
respect to any Liability arising under the WARN Agith respect to employees of the
Store covered by this Agreement who accept arr offemployment from Buyer and
which arise in whole or part from the actions origsions of Buyer after the Closing
Date.

(1) Tax Reporting. Buyer shall adopt the “alternatecpdure” for preparing
and filing Internal Revenue Service Forms W-2 (Wagd Tax Statements), as described
in Revenue Procedure 2004-53. Under this proceduger as the successor employer
shall provide Forms W-2 to Covered Employees réfigcall wages paid and Taxes
withheld with respect to such Covered Employeestii@r calendar year in which the
Closing Date occurs. Sellers as the predecessplogers shall have no employment tax
reporting responsibilities for the Covered Emplsy/éalowing the Closing Date. Buyer
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shall also adopt the “alternate procedure” of ReeeRrocedure 2004-53 for purposes of
Internal Revenue Service Forms W-4 (Employee’s Witting Allowance Certificate)
and W-5 (Earned Income Credit Advance Payment fiatie).

()] No Third Party Beneficiary Rights. The Partiesesggthat nothing in this
Section 6.4, whether express or implied, is inteniecreate any third party beneficiary
rights in any Covered Employee.

(k) Cooperation. After the Closing Date, Buyer shald shall cause its
Affiliates to, cooperate with Sellers to provideckBucurrent information regarding the
Covered Employees on an ongoing basis as may lesseny to facilitate determinations
of eligibility for, and payments of benefits to,ethCovered Employees under any
applicable employee benefit that continues to bentaimed by A&P or its Affiliates.
Buyer shall, and shall cause its Affiliates to,m&rCovered Employees to provide such
assistance to A&P as may be required in respeclaohs against A&P or its Affiliates,
whether asserted or threatened, to the extent ihaf&P’s opinion, (i) a Covered
Employee has knowledge of relevant facts or issoes(i) a Covered Employee’s
assistance is reasonably necessary in respecyaiuah claim.

Section 6.5 Certain Tax Matters.

(@) Transfer Taxes. Sellers on the one hand, and Boiyehe other hand,
shall each pay fifty percent (50%) of any stampgcuoentary, filing, recording,
registration, sales, use, transfer, added-valueottrer non-income Tax, fee or
governmental charge (a “Transfer Tax”) imposed uraf#plicable Law in connection
with the transactions contemplated hereby. Accwgldi if either Seller is required by
Law to pay any such Transfer Taxes, Buyer shalnmtty reimburse such Seller for one-
half the amount of such Transfer Taxes actually gai such Seller. Buyer shall be
entitled to receive such Tax Returns and other oheciation reasonably in advance of
filing by such Seller, but not less than ten (1Q)siBess Days prior to the due date of
such Tax Returns, and such Tax Returns and othewngentation shall be subject to
Buyer’'s approval, which shall not be unreasonabithleld, delayed, or conditioned.
The party that is required by applicable Law te finy Tax Returns in connection with
Transfer Taxes described in the immediately prexgpdentence shall prepare and timely
file such Tax Returns. Sellers and Buyer shallpepate in making, in a timely manner,
all Tax Returns, filings, reports, forms and otlidercumentation as are necessary or
appropriate to comply with applicable Law in conim@at with the payment of Transfer
Taxes and shall cooperate in good faith to minimiaethe fullest extent possible under
such applicable Law, the amount of any such Trans&es.

(b)  Tax Adjustments. Taxes (other than Transfer Taxegposed upon or
assessed directly against the Acquired Assetsu@nud real estate Taxes (other than
those subsumed in Section 2.8), personal propexked and similar Taxes) for the Tax
period in which the Closing occurs (the “ProratiBeriod”) will be apportioned and
prorated between Sellers and Buyer as of the GjoBlate with Buyer bearing the
expense of Buyer’s proportionate share of such 3ax@ch shall be equal to the product
obtained by multiplying (i) a fraction, the numemabeing the amount of the Taxes and
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the denominator being the total number of daysha Proration Period, times (ii) the

number of days in the Proration Period following tlosing Date, and Sellers shall bear
the remaining portion of such Taxes. If the pre@snount of any such Tax cannot be
ascertained on the Closing Date, apportionmentpaardhtion shall be computed on the
basis of the amount payable for each respective dering the Tax period immediately

preceding the Proration Period and any proratiail §ie adjusted thereafter on the basis
of the actual charges for such items in the PramaBeriod. When the actual amounts
become known, such proration shall be recalculateBuyer and Sellers, and Buyer or
Sellers, as the case may be, promptly (but not thi@n ten (10) days after notice of

payment due and delivery of reasonable supportowymhentation with respect to such

amounts) shall make any additional payment or wkfgn that the correct prorated

amount is paid by each of Buyer and Sellers.

Section 6.6 Insurance Matters. Buyer acknowledges that, uplmsiay, all

insurance coverage provided in relation to Selldrs, Store, or the Acquired Assets that is
maintained by either Seller or its Affiliates (whet such policies are maintained with third party
insurers or with such Seller or its Affiliates) $haease to provide any coverage to Buyer, the
Store, or the Acquired Assets and no further cayeishall be available to Buyer, the Store, or
the Acquired Assets under any such policies.

Section 6.7 Acknowledgements.

@) Buyer acknowledges that it has received from Selbertain projections,
forecasts, and prospective or third party inforomatrelating to Sellers, the Store, the
Acquired Assets, the Assumed Liabilities, and otledated topics. Buyer acknowledges
that (i) there are uncertainties inherent in attémgpto make such projections and
forecasts and in such information; (ii) Buyer isnfar with such uncertainties and is
taking full responsibility for making its own evaltion of the adequacy and accuracy of
all projections, forecasts, and information so isined; and (iii) neither Buyer nor any
other Person shall have any claim against eithberSm any of its respective directors,
officers, Affiliates, agents, or other Representsiwith respect thereto. Accordingly,
without limiting the generality of Section 3.15 $ection 9.1, Buyer acknowledges that
neither Seller nor any other Person makes any septations or warranties with respect
to such projections, forecasts, or information.

(b) Except as set forth in Article I, neither Seller any other Person makes
any representation or warranty, express or impliadluding as to the accuracy or
completeness of any information regarding eithdie§ehe Store, any Acquired Assets,
any Assumed Liabilities or any other matter, anidhee Seller nor any other Person will
be subject to any Liability to Buyer or any other$bn resulting from such matters or the
distribution to Buyer, or the use of, any such infation. Buyer acknowledges that,
should the Closing occur, Buyer will acquire thegAred Assets and assume the
Assumed Liabilities in an “as is” condition and an“where is” basis, without any
representation or warranty of any kind, expressmmlied (including any with respect to
environmental, health or safety matters) excepth skgpresentations and warranties
expressly set forth in Article 1ll. Further, withblimiting any representation, warranty,
or covenant of either Seller expressly set fortheime Buyer acknowledges that it has
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waived and hereby waives as a condition to the i@dosany further due diligence
reviews, inspections, or examinations with respecteither Seller, the Store, the
Acquired Assets, the Assumed Liabilities, or anlyeotmatter, including with respect to
engineering, environmental, title, survey, finahciaperational, regulatory, and legal
compliance matters.

Section 6.8 Press Releases and Public Announcements. No Staatlyissue
any press release or make any public announcermlating to the existence or subject matter of
this Agreement without the prior written approvéltioe other Parties, unless a press release or
public announcement is required by applicable Law Decree of the Bankruptcy Court. If any
such announcement or other disclosure is requinedagplicable Law or a Decree of the
Bankruptcy Court, the disclosing Party shall gilie hondisclosing Parties prior notice of, and
an opportunity to comment on, the proposed disctosurhe Parties acknowledge that Sellers
shall file this Agreement with the Bankruptcy Coimtconnection with obtaining the Bidding
Procedures Order and/or Sale Order.

Section 6.9 Seller Marks. The Seller Marks may appear on sahe¢he
Acquired Assets, including on signage. Buyer aeladges and agrees that it does not have
and, upon consummation of the transactions conteybby this Agreement, will not have, any
right, title, interest, license, or other rightuee the Seller Marks. Buyer shall within three (3)
Business Days after the Closing Date remove thkerSklarks from, or cover or conceal the
Seller Marks on, any Acquired Assets, or otherwisiain from the use and display of the
Acquired Assets on which the Seller Marks are affix

ARTICLE VII
CONDITIONS TO OBLIGATION TO CLOSE

Section 7.1 Conditions to Buyer's Obligations.  Buyer’'s obligat to
consummate the transactions contemplated herebgrinection with the Closing is subject to
satisfaction or waiver of the following conditions:

(@) the representations and warranties set forth irclartll shall have been
true and correct on the date hereof and as of tbgir@ (except to the extent expressly
made as of an earlier date, in which case as df date as if made at and as of such
date), except where the failure of such representatand warranties to be so true and
correct (without giving effect to any limitation @8 “material” or “Material Adverse
Effect” set forth therein) has not resulted in at®éfel Adverse Effect;

(b) Sellers shall have performed and complied with ¢tsvenants and
agreements hereunder through the Closing in akknatrespects;

(c) the Bankruptcy Court shall have entered (i) theeSatder and (ii) any
other order necessary to close the sale of the ifadjulAssets, and no order staying,
reversing, modifying, or amending such orders dhalin effect on the Closing Date;

(d)  all applicable waiting periods under any Antitriisiw shall have expired
or otherwise been terminated,;
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(e) no material Decree shall be in effect that prokiltite consummation of
the transactions contemplated by this Agreement;

)] each delivery contemplated by Section 2.5(b) todbkvered to Buyer
shall have been delivered; and

(9) Sellers shall have complied with sections 1113 drid4 of the
Bankruptcy Code.

Section 7.2 Conditions to Sellers’ Obligations.  Sellers’ olalipns to
consummate the transactions contemplated herebgninection with the Closing are subject to
satisfaction or waiver of the following conditions:

(@) the representations and warranties set forth imcl&rtV shall have been
true and correct in all material respects (excegt &ny representation or warranty that is
gualified by materiality shall have been true andect in all respects) on the date hereof
and as of the Closing (except to the extent exjyr@sade as of an earlier date, in which
case as of such date as if made at and as of sie)) d

(b) Buyer shall have performed and complied with itsves@ants and
agreements hereunder through the Closing in akknatrespects;

(c) the Bankruptcy Court shall have entered (i) theeSatder and (ii) any
other order necessary to close the sale of the ifadjulAssets, and no order staying,
reversing, modifying, or amending such orders dhalin effect on the Closing Date;

(d)  all applicable waiting periods under any Antitriisiw shall have expired
or otherwise been terminated,;

(e) no material Decree shall be in effect that prokilmbnsummation of any
of the transactions contemplated by this Agreement;

() each payment contemplated by Section 2.5(a) to ddento Sellers shall
have been made, and each delivery contemplatedebifo8 2.5(c) to be delivered to
Sellers shall have been delivered; and

(9) Sellers shall have complied with sections 1113 drid4 of the
Bankruptcy Code.

Section 7.3 No Frustration of Closing Conditions. Neither Buy®r Sellers
may rely on the failure of any condition to theegspective obligations to consummate the
transactions contemplated hereby set forth in 8edtil or Section 7.2, as the case may be, to be
satisfied if such failure was primarily caused lugts Party’s failure to perform its obligations
hereunder.
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ARTICLE VIII
TERMINATION

Section 8.1 Termination of Agreement. The Parties may terna@nétis
Agreement at any time prior to the Closing as piedibelow:

€)) by the mutual written consent of the Parties;
(b) by any Party by giving written notice to the otRarties if:

(1) any court of competent jurisdiction or other conepét
Governmental Authority shall have enacted or issaddiw or Decree or taken
any other action permanently restraining, enjoinomgotherwise prohibiting the
consummation of the transactions contemplated isyAgreement and such Law
or Decree or other action shall have become findl rron-appealable; provided,
however, that the right to terminate this Agreemamder this_Section 8.1(b)(i)
shall not be available to Buyer if the failure mnsummate the Closing because
of such action by a Governmental Authority shallcaee to the failure of such
Party to have fulfilled any of its obligations umdkeis Agreement; or

(i) the Closing shall not have occurred prior to NovemB0, 2015
(the “Outside Date”);_provided, however, that ifetlClosing shall not have
occurred on or before the Outside Date due to aemahtbreach of any
representations, warranties, covenants or agresmentained in this Agreement
by Buyer or Sellers, then the breaching Party matyterminate this Agreement
pursuant to this Section 8.1(b)(ii).

(c) by Buyer by giving written notice to each Sellethére has been a breach
by either Seller of any representation, warranbyenant, or agreement contained in this
Agreement that has prevented the satisfaction efcibnditions to the obligations of
Buyer at Closing set forth in Section 7.1(a) andti®a 7.1(b), and such breach has not
been waived by Buyer, or, if such breach is curableed by such Seller prior to the
earlier to occur of (A) ten (10) days after recapBuyer’s notice of intent to terminate
or (B) the Outside Date;

(d) by either Seller by giving written notice to Buyand the other Seller if
there has been a breach by Buyer of any repregantatarranty, covenant, or agreement
contained in this Agreement that has preventeds#tisfaction of the conditions to the
obligations of Sellers at Closing set forth_in $@&tt7.2(a) and Section 7.2(b), and such
breach has not been waived by such Seller, oucif $reach is curable, cured by Buyer
prior to the earlier to occur of (A) ten (10) dagfser receipt of such Seller's notice of
intent to terminate or (B) the Outside Date; or

(e) by Sellers or Buyer, if (i) (x) Sellers enter iraalefinitive agreement with
respect to a Competing Bid, (y) the Bankruptcy €amters an order approving a
Competing Bid and (z) the Person making the Competid consummates the
Competing Bid or (ii) the Bankruptcy Court entera arder that precludes the
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consummation of the transactions contemplated kgevabthe terms and conditions set
forth in this Agreement.

Section 8.2 Effect of Termination. If any Party terminatessthAgreement
pursuant to Section 8.1, all rights and obligatiohshe Parties hereunder shall terminate upon
such termination and shall become null and voidépx that Article |, Section 3.12, Section 6.7,
Section 8.3, Article I1X, and this Section 8.2 shalrvive any such termination) and no Party
shall have any Liability (except as set forth inct8: 8.3) to the other Party hereunder;
provided, however, that nothing in this Section €hall relieve any Party from Liability for any
breach occurring prior to any such termination (&alely to the extent such breach was willful,
grossly negligent, or fraudulent) set forth in tAigreement;_provided, further, that other than in
the case of fraud or willful misconduct, that (A tmaximum Liability of Sellers under this
Agreement shall not exceed Buyer’s reasonable andrdented out-of-pocket expenses up to an
aggregate amount of $100,000 and (b) the maximabhility of Buyer under this Agreement
shall not exceed the Escrow Amount.

Section 8.3 Lease Indemnity. If this Agreement is terminatagspant to
Section 8.1(b) or Section 8.1(d) due to a matdadlire of Buyer to have fulfilled any of its
obligations under this Agreement, Buyer shall inddéynSellers for all Liabilities and Damages
arising out of any Lease assumed by Sellers putgaasection 365(k) of the Bankruptcy Code;
provided, however, that maximum Liability of Buyander this Agreement in the aggregate
(except Liability with respect to breaches thatai#ful or fraudulent as provided in Section 8.2
above) shall not exceed the Escrow Amount.

ARTICLE IX
MISCELLANEOUS

Section 9.1 Survival. Except for any covenant that by its teris to be
performed (in whole or in part) by any Party foliogy the Closing, none of the representations,
warranties, or covenants of any Party set fortthisa Agreement or in any certificate delivered
pursuant to Section 2.5(b) or Section 2.5(c) skaillive, and each of the same shall terminate
and be of no further force or effect as of, thesizig.

Section 9.2 Expenses. Except as otherwise expressly set fagthin, each
Party will bear its own costs and expenses incuimecbnnection with this Agreement and the
transactions contemplated hereby, including alé felelaw firms, commercial banks, investment
banks, accountants, public relations firms, expant$ consultants.

Section 9.3 Entire Agreement. This Agreement, the Related Agrents and
the Confidentiality Agreement constitute the enéiggeement between the Parties and supersede
any prior understandings, agreements or represamsafwhether written or oral) by or between
the Parties to the extent they relate in any wahéosubject matter hereof.

Section 9.4 Incorporation of Exhibits and Disclosure Schedulehe Exhibits
to this Agreement and the Disclosure Schedulerar@rporated herein by reference and made a
part hereof.
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Section 9.5 Amendments and Waivers. No amendment of any poovief
this Agreement shall be valid unless the same Seaith writing and signed by each Party except
as expressly provided herein. No waiver of anybineof this Agreement shall be construed as
an implied amendment or agreement to amend or madiy provision of this Agreement. No
waiver by any Party of any default, misrepreseatator breach of warranty or covenant
hereunder, whether intentional or not, shall badvahless the same shall be in writing and
signed by the Party making such waiver, nor shalhsvaiver be deemed to extend to any prior
or subsequent default, misrepresentation or brefalarranty or covenant hereunder or affect in
any way any rights arising by virtue of any priar subsequent default, misrepresentation or
breach of warranty or covenant. No conditionsrsewf dealing or performance, understanding
or agreement purporting to modify, vary, explainsapplement the terms or conditions of this
Agreement shall be binding unless this Agreemeatriended or modified in writing pursuant to
the first sentence of this Section 9.5 except gwessly provided herein. Except where a
specific period for action or inaction is providadrein, no delay on the part of any Party in
exercising any right, power or privilege hereunsleall operate as a waiver thereof.

Section 9.6 Succession and Assignment. This Agreement shalbibding
upon and inure to the benefit of the Parties aed tlespective successors and permitted assigns.
No Party may assign either this Agreement or anysaights, interests, or obligations hereunder
without the prior written consent of the other Rext Notwithstanding the foregoing, Buyer
shall be permitted to assign any and all of ithtsgand interests hereunder relating to any or all
of the Acquired Assets to one or more of its Affiks and to designate one or more of its
Affiliates to perform its obligations under this Agment and, in the event of such designation
or assignment by Buyer to one of its Affiliates, yBu shall cause such Affiliate to perform
Buyer’s obligations under this Agreement; providedt in no event shall Buyer be relieved or
excused from any of its obligations under this Agnent.

Section 9.7 Notices. All notices, requests, demands, claimsl ather
communications hereunder shall be in writing ex@pexpressly provided herein. Any notice,
request, demand, claim, or other communicationureter shall be deemed duly given (a) when
delivered personally to the recipient; (b) oneBlsiness Day after being sent to the recipient by
reputable overnight courier service (charges phpét) upon receipt of confirmation of receipt
if sent by facsimile transmission; (d) on the daglscommunication was sent by e-mail; or (e)
three (3) Business Days after being mailed to éogorent by certified or registered mail, return
receipt requested and postage prepaid, and addrestee intended recipient as set forth below:

If to either Seller: The Great Atlantic & Pacified Company, Inc.
2 Paragon Drive
Montvale, New Jersey 07645
Attention: Christopher W. McGarry
Matthew Bennett
E-mail: mcgarryc@aptea.carbennettm@aptea.com

With a copy (which shall not constitute notice &l&s) to:

Weil, Gotshal & Manges LLP
767 Fifth Avenue
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New York, New York 10153

Attention: Ray C. Schrock, P.C. and Gavin Westerman
Facsimile: (212) 310-8007

E-mail: ray.schrock@weil.corrgavin.westerman@weil.com

If to Buyer: Food Emporium Acquisition Corp.
c/o Red Apple Group, Inc.
800 Third Avenue, 8 Floor
New York, New York 10022
Attention: John Catsimatidis, Mark Kassner
Facsimilie: (212) 247-4509
E-mail: jacny@aol.comMknyc7@aol.com

With a copy (which shall not constitute notice toyBr) to:
Ellenoff Grossman & Schole LLP

1345 Avenue of the Americas

New York, New York 10105

Attention: Martin R. Bring

Facsimile: (212) 370-7889

E-mail: mbring@egslip.com

Any Party may change the address to which noticeguests, demands, claims and other
communications hereunder are to be delivered byngithe other Parties notice in the manner
set forth in this Section 9.7.

Section 9.8 Governing Law. This Agreement shall be governed amng
construed in accordance with the internal lawshef$tate of New York (without giving effect to
the principles of conflict of Laws thereof), exceaptthe extent that the Laws of such state are
superseded by the Bankruptcy Code.

Section 9.9 Submission to Jurisdiction; Service of Processchiat the Parties
irrevocably and unconditionally submits to the esole jurisdiction of the Bankruptcy Court in
any Litigation arising out of or relating to thisgfeement or any Related Agreement or the
transactions contemplated hereby or thereby andeagthat all claims in respect of such
Litigation may be heard and determined in any stcmiwrt. Each Party also agrees not to (a)
attempt to deny or defeat such exclusive jurisdictdy motion or other request for leave from
the Bankruptcy Court or (b) bring any action orqeeding arising out of or relating to this
Agreement or any Related Agreement or the trarmasttontemplated hereby or thereby in any
other court. Each of the Parties irrevocably andonditionally waives any objection to the
laying of venue in, and any defense of inconvenienim to the maintenance of, any Litigation
so brought and waives any bond, surety or otheurggahat might be required of any other
Party with respect thereto. Any Party may make/iseron any other Party by sending or
delivering a copy of the process to the Party tosbered at the address and in the manner
provided for the giving of notices in Section 9rovided, however, that nothing in this Section
9.9 shall affect the right of any Party to sengaleprocess in any other manner permitted by law
or in equity. Each Party agrees that a final judgmin any Litigation so brought shall be
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conclusive and may be enforced by Litigation oramy other manner provided by law or in
equity. The Parties intend that all foreign jurisidns will enforce any Decree of the
Bankruptcy Court in any Litigation arising out of elating to this Agreement or any Related
Agreement or the transactions contemplated herebyeoeby.

Section 9.10 Waiver of Jury Trial. EACH PARTY IRREVOCABLY AND
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A T RIAL BY JURY IN
RESPECT OF ANY LITIGATION ARISING OUT OF OR RELATIN TO THIS
AGREEMENT OR ANY RELATED AGREEMENTS OR THE TRANSAQODNS
CONTEMPLATED HEREBY OR THEREBY.

Section 9.11 Specific Performance. Buyer acknowledges and aghed Sellers
and their respective estates would be damagedanably in the event Buyer does not perform
its obligations under this Agreement in accordanith its specific terms or otherwise breaches
this Agreement, so that, in addition to any othemedy that Sellers may have under law or
equity, each Seller shall be entitled, without teguirement of posting a bond or other security,
to injunctive relief to prevent any breaches of gnevisions of this Agreement and to enforce
specifically this Agreement and the terms and wiowvis hereof.

Section 9.12 Severability. The invalidity or unenforceability @any provision of
this Agreement shall not affect the validity or @mkability of any other provisions of this
Agreement. In the event that any of the provisiohthis Agreement shall be held by a court or
other tribunal of competent jurisdiction to be gié¢, invalid or unenforceable, such provisions
shall be limited or eliminated only to the minim@axtent necessary so that this Agreement shall
otherwise remain in full force and effect.

Section 9.13 No Third Party Beneficiaries. This Agreement sinall confer any
rights or remedies upon any Person other than Bewyeh Seller, and their respective successors
and permitted assigns.

Section 9.14 Non-Recourse. All claims or causes of action (Whetn contract
or in tort, in law or in equity, or granted by sti) that may be based upon, in respect of, arise
under, out or by reason of, be connected withetated in any manner to this Agreement or the
Related Agreements may be made only against (aneb@ressly limited to) the Persons that are
expressly identified as parties hereto or ther#tte (Contracting Parties”). In no event shall any
Contracting Party have any shared or vicariousilitglfor the actions or omissions of any other
Person. No Person who is not a Contracting Partjuding any director, officer, employee,
incorporator, member, partner, manager, stockhplitiate, agent, attorney or representative
of, and any financial advisor or lender to, anytled foregoing (“Non-Party Affiliates”), shall
have any Liability (whether in contract or in tom, law or in equity, or granted by statute or
based upon any theory that seeks to impose Lialfitan entity party against its owners or
affiliates) for any claims, causes of action, oéiligns or Liabilities arising under, out of, in
connection with or related in any manner to thigefgnent or the Related Agreements or based
on, in respect of, or by reason of this Agreemerihe Related Agreements or their negotiation,
execution, performance or breach; and, to the maxinmextent permitted by Law, each
Contracting Party waives and releases all suchilitiab, claims and obligations against any
such Non-Party Affiliates. Without limiting the fegoing, to the maximum extent permitted by
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Law, (a) each Contracting Party hereby waives atehses any and all rights, claims, demands,
or causes of action that may otherwise be availablaw or in equity, or granted by statute, to
avoid or disregard the entity form of a Contractipgrty or otherwise impose Liability of a
Contracting Party on any Non-party Affiliate, whettgranted by statute or based on theories of
equity, agency, control, instrumentality, alter egomination, sham, single business enterprise,
piercing the veil, unfairness, undercapitalization,otherwise; and (b) each Contracting Party
disclaims any reliance upon any Non-party Affilateith respect to the performance of this
Agreement or the Related Agreements or any repi&sem or warranty made in, in connection
with, or as an inducement to this Agreement or Belated Agreements. The Parties
acknowledge and agree that the Non-Party Affiliaesintended third-party beneficiaries of this
Section 9.14.

Section 9.15 Mutual Drafting. The Parties have participatednilyi in the
negotiation and drafting of this Agreement. In thent an ambiguity or question of intent or
interpretation arises, this Agreement shall be twaed as if drafted jointly by the Parties and no
presumption or burden of proof shall arise favorargdisfavoring any Party by virtue of the
authorship of any of the provisions of this Agreaine

Section 9.16 Disclosure Schedule. All capitalized terms notirted in the

Disclosure Schedule shall have the meanings ascribethem in this Agreement. The
representations and warranties of Sellers in thggeAment are made and given, and the
covenants are agreed to, subject to the disclosaanmdsexceptions set forth in the Disclosure
Schedule. The disclosure of any matter in anyi@eaf the Disclosure Schedule shall be
deemed to be a disclosure for all purposes of Mgeeement and all other sections of the
Disclosure Schedule to which such matter relatet)e extent that such disclosure is reasonably
apparent on its face. The listing of any mattaallséxpressly not be deemed to constitute an
admission by Sellers, or to otherwise imply, thay auch matter is material, is required to be
disclosed under this Agreement or falls within valet minimum thresholds or materiality
standards set forth in this Agreement. No disa®sn the Disclosure Schedule relating to any
possible breach or violation of any Contract or lahall be construed as an admission or
indication that any such breach or violation ex@gtfias actually occurred. In no event shall the
listing of any matter in the Disclosure Scheduledbemed or interpreted to expand the scope of
Sellers’ representations, warranties, or covensett$orth in this Agreement. All attachments to
the Disclosure Schedule are incorporated by reftereinto the applicable section of the
Disclosure Schedule in which they are directly odiiectly referenced. The information
contained in the Disclosure Schedule is in all eetp provided subject to the Confidentiality
Agreement.

Section 9.17 Headings; Table of Contents. The section headamgsthe table
of contents contained in this Agreement and theclDssire Schedule are inserted for
convenience only and shall not affect in any wag theaning or interpretation of this
Agreement.

Section 9.18 Counterparts; Facsimile and Electronic Signatures.This
Agreement may be executed in one or more countsipaach of which shall be deemed an
original but all of which together will constitutme and the same instrument. This Agreement
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or any counterpart may be executed and deliverg@dsmile copies or delivered by electronic
communications by portable document format (.peHigh of which shall be deemed an original.

Section 9.19 Limitations Under Applicable Law. Notwithstandimgything to
the contrary contained in this Agreement, Sellesligations hereunder shall be subject to
limitations under applicable Law, including, withtdimitation, Sections 1113 and 1114 of the
Bankruptcy Code.

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
above written.

THE GREAT ATLANTIC & P@QIFIC TEA COMPANY, INC.
P e Xé,ﬁ f/j ;o ¢

By: s

Name: Christopher W. McGarry ™

N
Title: Executive Vice President and Chief Administrative Officer

SHOPWE@? c.
By: %Zé

Name: Christopher W. MtGdrry
Title: Vice President & Secretary

A&P REA};}?I}{ ?TY, LL —
yd o e
By: / A/

Name? Christopher W. McGaiZ?M
Title: Vice President & Secretary

[Signature Page to Asset Purchase Agreement]
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FOOD EMPORIUM ACQUISITION CORP.

By: 1 . - Pz 7(,/1,/
Nante: Mark Kassfer —
Title: Vice President and Chief Financial Officer
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